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RHESA HAVKI NS BARKSDALE, Circuit Judge:

For Ruben Martinez-Parano’s challenge to his conviction and
sentence, primarily at issue is whether, for sentence enhancenent
purposes, his prior Pennsylvania conviction for the m sdeneanor
of fense of terroristic threats is a requisite “crinme of violence”
under 8§ 2L1.2 of the Sentencing Quidelines. The record is not
sufficient to decide that issue. He acknow edges our precedent
forecloses his <constitutional <challenge to his gquilty-plea
conviction. We AFFIRM the conviction; VACATE the sentence; and
REMAND f or resentencing.

| .
In early 2003, Martinez-Paranpb, a Mexican citizen, pleaded

guilty to being knowingly and unlawfully present in the United



States after a previous deportation, in violation of 8 U S . C 8§
1326(a) and (b). The Cuidelines nmandate a base-|evel of eight for
that offense. U S S .G § 2L1.2(a) (2002). Pursuant to Cuidelines
8§ 2L1.2(b)(1)(A(ii), the presentence investigation report (PSR)
recommended that Martinez-Paranp’s sentence be increased by 16
| evel s for his previous deportation follow ng a crimnal conviction
for a “crime of violence” (COV). The clained COV was Martinez-
Paranmo’ s July 2000 Pennsyl vani a conviction for terroristic threats,
subsequent to which he was deported in 2002.

Over Martinez-Paranb’s objections to the PSR and at
sentencing, the district court held the Pennsyl vani a convi cti on was
a 8§ 2L1.2 COV. After a three-level acceptance of responsibility
downwar d adj ustnent, Martinez-Parano’s total offense | evel was 21.
Based on his category IV crimnal history, his sentencing range was
57-71 nonths. The district court granted the Governnent’s downward
departure notion and sentenced Martinez-Parano, inter alia, to 41
nont hs.

1.

Martinez-Paranp presents two issues. He acknow edges his
chal l enge to his conviction fails; onthis record, we cannot deci de
the challenge to his sentence.

A
Concerning his conviction, Martinez-Parano clains 8 U S.C. 8§

1326(b) (1) and (2) are unconstitutional in the |ight of Apprendi v.



New Jersey, 530 U S. 466 (2000). He admts, however, that relief
is foreclosed by Al nendarez-Torrez v. United States, 523 U S. 224
(1998). E.g., United States v. Dabeit, 231 F. 3d 979, 984 (5th Cr
2000), cert. denied, 531 U S 1202 (2002), overruled on other
grounds by, United States v. Reyna, 358 F.3d 344 (5th Gr. 2004)(en
banc). The issue is raised only to preserve it for possible review
by the Suprene Court.
B
Concerning his sentence, Martinez-Parano clains his previous
conviction in Pennsylvania for terroristic threats is not a COV
under 8 2L1.2. The district court’s findings of fact are revi ewed
only for clear error; its interpretation and application of the
Gui delines, de novo. E.g., United States v. Charles, 301 F. 3d 309,
312-13 (5th Gr. 2002) (en banc) (citation omtted).
Under 8§ 2L1.2, a COV

(I') nmeans an offense under federal, state, or

local law that has as an elenent the use,

attenpted use, or threatened use of physica

force against the person of another; and

(rn) i ncl udes mur der , mansl| aught er,

ki dnappi ng, aggravated assault, forcible sex
of fenses (i ncluding sexual abuse of a m nor),

r obbery, ar son, extortion, extortionate
extension of credit, and burglary of a
dwel i ng.

US S G 8§ 2L1.2, Application Note 1(B)(ii) (enphasis added).
Because terroristic threats is not an offense enunerated in part

1, Martinez-Paranp’s Pennsyl vani a conviction for such threats can



be a COVonly if it “has as an elenent the use, attenpted use, or
t hr eat ened use of physical force against [the person of] another”

| d. (enphasis added). See United States v. Rodriguez-Rodriguez,
323 F. 3d 317, 318-19 (5th Cr. 2003) (anal yzi ng conviction at issue
separately under each part of COV definition); United States v.
Rayo- Val dez, 302 F.3d 314, 316-319 (5th Gr.), cert. denied, 537
U S 1095 (2002) (holding offense specifically enunerated as COV
need not involve, as an elenent, use of force).

Because the COV definition includes the “as an elenent”
phrase, a categorical approach is enployed; in other words, the
facts underlying a conviction are not considered. | nst ead, we
“l ook only to the fact of conviction and the statutory definition
of the prior offense to determ ne whether a prior conviction
qualifies as a predicate offense for sentencing enhancenent
pur poses”. Rodri guez- Rodri guez, 323 F.3d at 318-109. See al so
Taylor v. United States, 495 U S. 575, 602 (1990) (using
categorical approach to interpret COV at 18 U S.C. § 924(e)).
Restated, the 8§ 2L1.2 16-level COV enhancenent depends “upon
whet her the predicate of fense has the use of force as an el enent of
the crime”. United States v. Vargas-Duran, 356 F.3d 598, 605 (5th
Cir. 2004) (en banc) (citations omtted) (holding use of force

requi red under 8§ 2L1.2 nust be intentional).



For exam ning the elenents of the Pennsylvania “terroristic
threats” m sdeneanor offense, the version of the statute under
whi ch Marti nez-Paranb was convi cted st ates:

A person commts the crime of terroristic

threats if the person comrunicates, either

directly or indirectly, a threat to: (1)

commt any crinme of violence with intent to

terrorize another; (2) cause evacuation of a

buil ding, place of assenbly or facility of

public transportation; or (3) otherw se cause

serious public inconvenience wth reckless

di sregard of the risk of causing such terror

or inconvenience.
18 PA. Cons. StAaT. 8§ 2706(a) (2003) (enphasis added). A COV, as used
in 8 2706(a)(1), is not, however, defined in the Pennsylvania
statute. In any event, because the terroristic threats statute
contai ns one subsection which arguably qualifies as a COV and two
subsections which arguably do not, the Governnent contended in
district court and on appeal that we can | ook beyond the fact of
conviction to determne the elenments of the statute to which
Martinez-Parano pl eaded guilty.

The Governnent is correct that, although the statutory
definition of an offense is our primary guide, the categorica
approach “does not preclude | ooking beyond the fact of conviction
inall situations”. United States v. Allen, 282 F. 3d 339, 342 (5th
Cr. 2002). In Taylor, the Suprene Court exam ned whether the
defendant’s conviction was a “burglary” under 18 U S.C. § 924(e)

and held the sentencing court could go beyond the nere fact of

conviction in a “narrow range of cases where the jury was actual ly
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required to find all the elenents of generic burglary”. 495 U S.
at 602. Tayl or hypot hesized a burglary statute that includes both
entry into an autonobile and into a building, in which the
gui deline provided that autonobile-entry did not qualify for an
enhancenent, but building-entry did. 1d. For such a situation
Tayl or held that, for enhancenent purposes, the sentencing court
was permtted to ook to the indictnment and jury instructions, if
they showed: the defendant was charged only with burglary of a
building; and the jury necessarily had to find entry into the
building to convict. Id.

By extension, where a defendant pleads guilty to an offense,
we have allowed the sentencing court to look to the indictnment to
determne the elenents of the statute to which the defendant
pl eaded guilty. E. g., United States v. Landeros- Gonzal es, 262 F. 3d
424, 426 (5th Gr. 2001) (treating separately subsections of a
conprehensive crimnal statute and |ooking at indictnent for
sent ence enhancenent purposes). Calderon-Pena, 339 F.3d 320 (5th
Cr. 2003), vacated for reh’g en banc, 362 F.3d 293 (5th Cir.
2004), followed Taylor and relied on the indictnent where the
statute of conviction contained disjunctive elenents. Qur en banc
court has not decided Cal deron-Pena; however, in the light of
Tayl or and Lander os- Gonzales, it is proper to | ook beyond the fact
of conviction to determne the elenents of the terroristic threats

statute to which Martinez-Parano pl eaded guilty.
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The record does not contain an information or indictnent
charging Martinez-Paranbo with the terroristic threats offense.
Instead, it contains only the crimnal conplaint and a sentencing
sheet .

The crim nal conplaint states: Martinez-Paranp was accused of
violating the above-quoted Pennsylvania statute, 18 PA Cons. STAT.
§ 2706(a) (again, 8 2706(a) has three subsections); and “[he] did
threaten to commt a crinme of violence wth the intent to
terrorize”. (Enphasis added.) The conplaint also includes the
arresting officer’s affidavit, detailing the facts underlying the
arrest.

The sentencing sheet appears simlar to a judgnent of
conviction and lists two charges to which Martinez-Parano pl eaded
guilty and the sentence for each, including one charge of
terroristic threats; it does not, however, cite the section nunber
of the terroristic threats statute or include | anguage indicating
whi ch of the three subsections may have been invol ved.

In sum only the crimnal conplaint (including the attached
affidavit describing Martinez-Paranb’s conduct) indicates that
Martinez-Parano ultimtely may have been charged with, and pl eaded
guilty to, violating 8 2706(a)(1) (“threat to (1) commt any crine
of violence with intent to terrorize another”), rather than

subsection (a)(2) or (a)(3). Mire is needed.



Al t hough the district court noted at sentencing that the
crimnal conplaint was not a chargi ng docunent, it did not decide
whet her the docunents in the record were sufficient to determ ne
the el enents of the terroristic threats statute to which Martinez-
Parano pl eaded quilty. I nstead, at the Governnent’'s urging, it
relied on Bovkun v. Ashcroft, 283 F.3d 166 (3d G r. 2002), and held
all three subsections of the Pennsylvania statute (8 2706(a)) fit
the § 2L1.2 COV definition, thereby obviating the need to parse the
statute's subsections.

Bovkun addressed a prior version of the terroristic threats
statute and held it to be a COV under 18 U S.C. 8§ 16(a), which
defines such a crinme as, inter alia, “an offense that has as an
el emrent the use, attenpted use or threatened use of physical force
agai nst the person or property of another”. (Enphasis added.) As
di scussed, under Quidelines § 2L1.2 at issue, the force nust be
agai nst a person; under 18 U S.C. § 16(a), it can al so be agai nst
property. Even assum ng, arguendo, that the § 16(a) COV definition
is sufficiently simlar to 8 2L1.2's to consider Bovkun rel evant,
Bovkun i s neverthel ess di stingui shabl e because Marti nez-Parano was
convi cted under 8 2706(a) in 2000, after its being anmended in 1999
had significantly changed its neani ng.

The previous statute did not break the offense into separate
subsections; rather, it provided:

A person is guilty of a msdeneanor of the
first degree if he threatens to conmt any
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crime of violence with intent to terrorize

anot her or to cause evacuation of a buil ding,

pl ace of assenbly, or facility of public

transportation, or otherwi se to cause serious

public i nconveni ence, or in reckless disregard

of the risk of <causing such terror or

i nconveni ence.
18 PA. Cons. STAT. 8 2706 (1998) (enphasis added). Bovkun read the
pre-anmendnent statute as requiring athreat to commt a COVin each
of the three situations; that court considered the subsequent |i st
to be the different nmens rea which could acconpany the requisite
actus reus of a threat to commt a COV. 283 F.3d at 166.

In stark contrast to Bovkun’s interpretation of the earlier
statute, the anmended statute at issue clarifies that the offenseis
commtted by communicating a threat to act in any of three ways:
to commt a COV;, to cause evacuation of a building; or otherw se to
cause serious public inconvenience. Restated, the anended statute
sets out three separate offenses; only the first is a “threat to
commt” a COV. Because Bovkun interpreted the prior statute as
requiring the “threat to commt” a COV for every terroristic
threats conviction, it is not applicable to deciding whether a
conviction under the version at issue involves a COV. Al t hough
Bovkun noted that the subsequent anmendnent to the statute did not

appear to alter the neaning of the provision, that statenent is

dictum 1d. at 169.
Bovkun’ s being i napplicable, we turn to whether it is proper

to look to the crimnal conplaint (in the record) to determ ne



whet her Martinez-Paranp’s prior conviction is a COV under
Quidelines 8§ 2L1.2. In United States v. Turner, 349 F.3d 833, 836
(5th Gr. 2003) (Turner I1), we refused to consi der the defendant’s
charging instrument in order to determne whether his prior
conviction was a COV under Guidelines § 4Bl.2(a)(2), because the

def endant had pleaded guilty to a |esser offense. Because “a
district court may not rely on a chargi ng docunent w thout first
establishing that the crinme charged was the sane crinme for which
t he def endant was convicted”, id. (quoting United States v. Spell,
44 F.3d 936, 940 (11th Gr. 1995)) and because there was no
docunent charging Turner with the | esser offense, the indictnent
coul d not be relied upon to determ ne the el enents for which he was
convicted, id. (Iln United States v. Turner, 305 F.3d 349, 351 (5th
Cir. 2002) (Turner |), discussed infra, we had remanded for review
of the charging instrunent to determ ne whether defendant’s
conviction was a COV). See also Allen, 282 F. 3d at 342-43 (hol di ng
district court exceeded Taylor’s limts in relying on a police
report to determ ne whether a prior conviction was a “serious drug
of fense” under 18 U.S.C. § 924(e)(2)(A)(ii), where the indictnent
did not answer the question).

The crimnal conplaint states Martinez-Paranp threatened to
commt a COVwth the intent to terrorize, and the facts stated in
the affidavit support the offense involved being under §

2706(a)(1); the record does not reflect, however, whether the
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conplaint is legally sufficient under Taylor and Turner 1l to
determne that Martinez-Paranbo pleaded guilty to a particular
subsection of 8 2706(a) —again, a msdeneanor. In this regard,
Pennsyl vani a courts have held a crimnal conplaint al one sufficient
to support a valid guilty plea or conviction, even in the absence
of an information or indictnent; but, “[o]rdinarily, the
requi renment of formal notice is satisfied by the defendant’s
receipt of the crimnal information”. Comomwealth v. Hatchin

709 A 2d 405, 408 (Pa. Super. C. 1998) (holding crimnal conplaint
sufficient to support conviction if neets <certain notice
requi renents); Commonwealth v. Cdark, 511 A 2d 1382, 1384 (Pa.
Super. C. 1986) (holding sane in guilty plea context).

In addition to the crimnal conplaint in the record, an
information or indictnment (neither in the record) may exi st which
charged Marti nez-Parano under anot her portion of the statute or may
not have specified under which subsecti on he was charged. 1In fact,
the Governnent stated at oral argument that an information does
exi st .

Therefore, we cannot tell from this record whether the
crim nal conplaint was used when Marti nez- Parano pl eaded guilty or
if there was anot her docunent which stated the charge(s) against
him Because the record does not reflect the elenents to which he
pl eaded guilty, we cannot determ ne whether Martinez-Paranp’s

conviction was a 8 2L1.2 COV. W do not decide, however, whether
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an information or indictnent is the only docunent which could
properly establish that he pleaded guilty to a particular
subsection of the statute. That task remains initially for the
district court on resentencing.

Accordingly, we remand to the district court for the
Governnent to supplenent the record, if it can, with charging
docunents, as well as others, which may establish to which el enents
Martinez-Parano pleaded guilty. Not only did the Governnent state
at oral argunent that an i nformation exists, but also that the plea
agreenent and plea colloquy are available. Upon the record being
suppl enented, the district court should address whether the new
docunents are sufficient to establish that Marti nez-Parano’ s pri or
Pennsyl vani a conviction for terroristic threats is a COV under 8§
2L1.2. In doing so, the district court nmust determ ne whether, if
Marti nez-Parano pleaded guilty to 8 2706(a)(1l) (COV subsection),
the term“crinme of violence” as used in that subsection satisfies
the COV definition in Guidelines 8§ 2L1.2. Again, COV is not
defined in the Pennsyl vania statute.

W well understand Martinez-Paranp’s objecting to the
Governnent’s being given a second chance to provide the requisite
docunent ary support for the clai ned COV enhancenent. As noted, we
have, however, remanded in simlar situations. In Turner |, 305
F.3d at 351, an intervening change in law had repudiated the

district court’s basis for holding that the conviction at i ssue was
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a COV under Cuidelines § 4Bl1.2; we could not determ ne whether the
of fense charged net the definition, because the charging docunent
was not in the record. Therefore, we remanded to the district
court to determ ne whether the count for which the defendant was
convicted net the enhancenent’s requirenents. Id. Simlarly, in
United States v. Banda-Zanora, 178 F.3d 728, 730 (5th Cr. 1999),
we remanded for the district court to include the state court
j udgnent against defendant in order to determ ne whether his
previous sentence was of the requisite length to qualify as an
“aggravated felony” under CGuidelines 8 2L1.2(b)(1)(A).

Mor eover, at sentencing, the Governnment was at | east sonewhat
justified in believing that it did not need to expand the record
after the district court adopted the Governnent’s position that
Bovkun applied and therefore the entire terroristic threats statute
was a CoOv. Nevert hel ess, the Governnent should have already
obtai ned and introduced all of the relevant docunents into the
record.

In the final analysis, remand is proper. This is especially
true given the ongoi ng devel opnent by our court of the application
of the COV definitions in the Cuidelines. See, e.g., Calderon-
Pena, 362 F.3d 293 (2004 —granting rehearing en banc); Vargas-
Duran, 356 F.3d 398 (2004 —en banc); Charles, 301 F.3d 309 (2002
—en banc); United States v. Chapa-Garza, 262 F.3d 479 (5th Gr.

2001) (denial of rehearing en banc) (Barksdale, J., dissenting).
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L1,
For the foregoing reasons, Martinez-Paranp’s conviction is
AFFI RVED; his sentence is VACATED;, and this matter i s REMANDED f or
resentenci ng consistent with this opinion.

AFFI RVED | N PART; VACATED I N PART; and REMANDED
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CARL E. STEWART, Circuit Judge, concurring in part, and dissenting

in part:

| agree wth the mjority that we should affirm the
conviction. | also agree that the appellate record in this case
does not allowus to clearly discern what paragraph of 18 PA. Cons.
STAT. 8§ 2706 Martinez-Paranmp was convicted under, and that § 2706
does not define crinme of violence. | acknowl edge that United

States v. Turner, 305 F.3d 349, 351 (5th Gr. 2002) (“Turner 17),

and United States v. Turner, 349 F.3d 833, 836 (5th Cr. 2003)

(“TJurner 11”7), allow remands in certain circunstances. | do not
agree that either Turner | or Turner 11 command that we do so
here. For the follow ng reasons, | respectfully dissent fromthe

majority’s determnation to remand the case for the Governnent to
take another bite at the sentencing apple.

On appeal, the Governnent strenuously argues that on remand it
shoul d be allowed to buttress its claimthat the crinme of violence
sentence enhancenent applies in this case. When the Gover nnent
initiated its prosecution of Martinez-Parano, it decided torely on

Bovkun v. Ashcroft, 283 F.3d 166 (3d Cr. 2002), as the primary

basis for its sentence enhancenent argunent. Bovkun addressed a
different version of the terroristic threats statute than is at

i ssue here. It held that a crinme of violence under 18 U S.C. §
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16(a) is defined as, “an offense that has as an el enent the use,
attenpted use, or threatened use of physical force against the
person or property of another.” Under U S.S.G 8§ 2L1.2, the
sentencing guideline at issue here, the force nust be against a
person, while under 8 16(a), it can also be against property.
Bovkun is clearly distinguishable and therefore it does not control
the outcone of this case. | agree with the majority here that the
district court erred in holding that Bovkun supported the
Governnment’s crinme of violence sentence enhancenent.

| depart fromthe majority, however, in concluding that a
remand for supplenentation of the record is proper in this case.
Unli ke the cases cited by the najority where we have remanded the
sent enci ng enhancenent issue to the district court for additional
findi ngs, there has been no i nterveni ng case | aw what soever between
t he sentencing hearing and this appeal that woul d require remand as
a matter of |aw Though Fifth Grcuit case |law regarding the
application of the crinme of violence enhancenent provi sions renains
unsettled, the state of the case law had no bearing on the
Governnent’s litigation decisions. | would hold the Governnent to
the measure of proof it offered to the district court and the | egal
theory it rested upon. | amnot persuaded that remandi ng the case
for an unconditional supplenentation of the record is warranted

here.
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Significantly, the majority’s remand places no limts on how
| arge the Governnent’s additional bite at the sentencing apple may
be. The mpjority states “we remand to the district court for the
Governnent to supplenent the record, if it can, with charging
docunents, as well as others, which may establish to which el enents
Martinez-Paranp pleaded guilty.”! (Enphasis added.) Such an
unlimted invitation is unwarranted by the facts of this case
Moreover, even if we take the CGovernnent at its word that the
indictment or other charging docunents are available to the
district court upon remand, the sentencing inquiry does not end.
Further parsing of the statute and exam nation of the pertinent
cases in search of a match between the elenents of the crine
Martinez-Paranmo pled guilty to and the crinme of violence statute
are inevitable. Another appeal of the district court’s ultinmate
determnation is equally probable. On this record, | would affirm
the conviction and hold that the Governnent failed to sustain its
burden of proof to show that Martinez-Paranp’ s conviction under 8§
2706 qualifies as a crinme of violence under US S G 8§ 2L1.2
coment (B)(ii)(l). Because the district court commtted

reversible error, | would vacate the sentence and remand for

! See mmjority opinion at 12.
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sentenci ng consistent with our findings. Accordingly, | concur in

part and dissent in part.
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