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Anthony E. Ellis, Texas prisoner # 885514, appeals the
district court’s dismssal wthout prejudice of his 42 U S. C
8§ 1983 conplaint for failure to conply with a court order. After
reviewi ng his conplaint, the magi strate judge concl uded t hat
Ellis should be proceeding in habeas and ordered himto submt a
st andard habeas application fornm because no formwas ever filed
in the instant proceeding, the district court dism ssed the

conpl aint without prejudice pursuant to FED. R Cv. P. 41(b).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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We previously remanded this case to determ ne when Ellis
submtted his notice of appeal for mailing. Although the
district court determned that the notice of appeal was not
tinely filed, the record does not in fact reveal when, and in
whi ch mail box, Ellis submtted his notice of appeal. Rather than
remand the case for additional findings, because the record does
clearly reflect that Ellis’s conplaint failed to state a claimon
which relief may be granted, we pretermt the issue of the

tineliness of Ellis’s notice of appeal. See United States V.

Al varez, 210 F.3d 309, 310 (5th G r. 2000).
A district court may sua sponte dism ss an action for
failure to prosecute or to conply with any order. Feb. R Qv. P

41(b); MCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th Cr

1988). This court ordinarily reviews a district court’s sua
sponte dism ssal under Rule 41(b) for abuse of discretion. See

McNeal v. Papasan, 842 F.2d 787, 789-90 (5th Cr. 1988). Wen a

statute of limtations would bar reprosecution of a suit
di sm ssed under Rule 41(b) w thout prejudice, dismssal generally
is permtted only in the face of a clear record of delay or

contumaci ous conduct by the plaintiff. Colle v. Brazos County,

Tex., 981 F.2d 237, 243 (5th Gr. 1993).

We note that, shortly after the nmagistrate judge’ s order,
Ellis did file a habeas application in the district court, but
the clerk filed his application under a different docket nunber.

We al so note that several other pleadings Ellis filed under the



No. 04-41739
-3-

ori gi nal docket nunber chall enged the magi strate judge’s
concl usion that he shoul d be proceeding in habeas and insisted on
pursuing 8 1983 relief. Therefore, we conclude on this record
that the district court abused its discretion by dism ssing
Ellis’s conplaint for failure to conply with a court order rather
t han addressing the relative nmerit of his 8§ 1983 cl aim
However, “[t]o plead a constitutional claimfor relief under
§ 1983, [a plaintiff nust] allege a violation of a right secured
by the Constitution or laws of the United States.” Johnson

v. Dallas Indep. Sch. Dist., 38 F.3d 198, 200 (5th GCr. 1994).

The punishnments Ellis received did not give rise to a protected
liberty interest because they did not “inpose[] atypical and
significant hardship on the inmate in relation to the ordinary

incidents of prison life.” Sandin v. Conner, 515 U S. 472, 484

(1995): Malchi_v. Thaler, 211 F.3d 953, 958-59 (5th Gir. 2000)

(due process concerns are not inplicated by cell restriction,

| oss of conm ssary privileges, or change in custody status).
Therefore, we nodify the district court’s judgnent to a di sm ssal
wth prejudice and affirmon the alternate ground that ElIlis’s
conplaint failed to state a claimon which relief may be granted.

See Marts v. Hines, 117 F.3d 1504, 1506 (5th Gr. 1997) (en

banc); Sojourner T v. Edwards, 974 F.2d 27, 30 (5th Gr. 1992).

Accordi ngly, we MOD FY the judgnent of dism ssal to reflect
that the conplaint is DI SM SSED W TH PREJUDI CE and AFFI RM AS

MCDI FI ED.



