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Tracey Scott Mssay appeals, pro se, the summary-judgnent
dismssal of his Federal Tort Cdains Act (FTCA) action, which
asserted the Bureau of Prisons’s (BOP) failed to repair a prison-
yard tire rut, causing him inter alia, to fracture his |leg and

ankl e.

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



The Governnent mai ntains Massay’s appeal i s abandoned because
his brief is insufficient under Federal Rul e of Appell ate Procedure
28. Aproselitigant’s brief isentitledto |liberal construction.
Hai nes v. Kerner, 404 U S. 519, 520 (1972). Liberally construed,
Massay’s brief clains the district court erred in denying him
appoi nt nent of counsel and granting sumrary judgnent. Massay has
not abandoned hi s appeal. Because the Governnent has briefed t hese
issues, it is not prejudiced by our accepting Massay' s brief.

Massay clains his requests for appointnent of counsel should
have been granted. The denial of appointnment of counsel is
reviewed for abuse of discretion. Castro Romero v. Becken, 256
F.3d 349, 354 (5th Gr. 2001). Because Massay’s case does not
present unusual or especially conplex issues or facts, the district
court did not abuse its discretion in denying appointnment of
counsel. See, e.g., Santana v. Chandler, 961 F.2d 514, 515-16 (5th
CGr. 1992).

Massay next challenges the summary judgnent, claimng it:
applied the wong standard of care; and erred in resolving issues
of material fact. A summary judgnent is reviewed de novo.
Quillory v. Dontar Indus., Inc., 95 F.3d 1320, 1326 (5th Cr.
1996). Summary judgnent is proper if “there is no genuine issue as
to any material fact and ... the noving party is entitled to a
judgnent as a matter of law'. Feb. R CGv. P. 56(c).

Concerni ng Massay’'s standard-of-care contention, this court

has not resol ved whet her the standard under 18 U. S.C. § 4042 or the
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Texas Recreational Use Statute (TRUS) applies to federal prisoners’
FTCA actions in Texas, and we need not do so here. As the district
court found, the sane result would be reached under the TRUS or 8§
4042’ s hi gher ordi nary-care standard.

Massay next contends the court erred in making the factua
determ nation that no BOP enployee was grossly negligent. He
asserts, inter alia: BOP witnesses offered “perjured affidavits”;
his sworn statenment and other w tnesses refute the BOP's claimit
mai ntained the vyard; and the treating orthopedist’s report
indicated his injuries were caused by a hole. Fact ua
controversies are resolved in favor of the nonnoving party, *“but
only when there is an actual controversy; that is, when both
parties have subm tted evi dence of contradictory facts”. Quillory,
95 F. 3d at 1326.

The Gover nnent subm tted several swor n statenents
establishing: the prison recreation yard was inspected daily for
defects and hazards; the nechanical |ift used on the yard in
February of 2003 did not create any ruts; none of the inmate crews
reported any ruts during the tinme surroundi ng Massay’ s acci dent;
and no i nmates reported i njuries concerning ruts on the yard during
that tinme period.

To oppose the sunmary-judgnment notion, Massay submtted his
own sworn statenment, which contained statenents by a prison
recreation officer and a statenent fromhis orthopedist’s report,

whi ch was not produced. The officer’s and orthopedist’s statenents



are inadm ssible hearsay. See FED. R EwviD. 801(c). Accordingly,
we cannot consider them as raising a material-fact issue. See
Martin v. John W Stone G| Distrib., Inc., 819 F.2d 547, 549 (5th
Cir. 1987).

Massay’'s sworn statenent also declared that w tnesses saw
heavy- equi pnment tires stuck in the nud on the yard and that the BOP
forced inmates to play athletics onthe field, constantly negl ected
the field, and caused his injuries. He provided only concl usory
assertions to contend the BOP breached its duty and caused his
injuries. “A sunmmary assertion nmade in an affidavit is sinply not
enough evi dence to raise a genuine i ssue of material fact.” Mlton

v. Teachers Ins. & Annuity Ass’'n of Am, 114 F.3d 557, 559 (5th

Cr. 1997); see also FED. R CQv. P. 56(e).

Massay submtted the affidavit of a fellow innate before the
Gover nnent noved for summary judgnent. Al though entitled “SI GNED
AND SEALED AFFIDAVIt” and indicating his fellow innmate gave the
statenent under oath, it is not notarized and does not indicate it
was made “under penalty of perjury” or that the statenents
contai ned therein were “true and correct.” Thus, this docunent is
not conpetent sunmary-judgnent evi dence. See 28 U S.C. § 1746;
Ni ssho-lwai Am Corp. v. Kline, 845 F.2d 1300, 1306 (5th Gr.
1988) .

Vi ewi ng the conpetent summary-judgnent evidence in the |ight

nmost favorable to Massay, we cannot reasonably infer the BOP



breached its duty or caused Massay’s injuries. For the foregoing
reasons, summary judgnent was proper.
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