United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUI T August 3, 2007

Charles R. Fulbruge IlI

No. 06- 40905 Clerk

Summary Cal endar

AVBROSI O GARCI A- COVACHO,
Pl ai ntiff-Appellant,
vVer sus

G MALDONADO, JR., Regional Director; RONALD G THOWVAS, Regi onal
Director; DAVID JUSTICE, Warden; PAUL KASTNER, Warden; NMNS.
UNKNOWN SIM EN, Medical Director, Federal Bureau of Prisons

Texar kana; UNKNOWN M LLER, Physician’s Assistant; UN DENTI FI ED

MEDI NA, Associ ate Warden; DR ANDREW KAHL; DR. CLAY NASH, OFFI CER

UNI DENTI FI ED WASHI NGTON, Recreational Techni ci an,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(5:06-CV-1)

Bef ore DAVI S, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *

Anbr osi o Garci a- Comacho (Garcia), federal inmate # 19384-179,
appeals, pro se, the 28 U S C. 8§ 1915A and 42 U S.C. § 1997e
dismssal, for failure to state a clai mand exhaust adm nistrative
remedies, of his civil rights action against Bureau of Prisons

enpl oyees, brought pursuant to Bivens v. Six Unknown Naned Agents

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



of Fed. Bureau of Narcotics, 403 U. S. 388 (1971). (Garcia’ s notion
to suppl enent the record on appeal with unsworn factual assertions
i s DENI ED.)

Because Garcia has briefed only his deliberate-indifference
clains agai nst defendant Washington for disregarding his work
restrictions, he has abandoned all others. See Yohey v. Collins,
985 F.2d 222, 224-25 (5th Gr. 1993). Qur court reviews de novo
both 42 US C 8§ 1997e dismssals for failure to exhaust
adm nistrative renedi es, Days v. Johnson, 322 F.3d 863, 865 (5th
Cr. 2003), and dism ssals for failure to state a clai mpursuant to
§ 1997e and 28 U. S.C. § 1915A, Bazrowx v. Scott, 136 F.3d 1053,
1054 (5th G r. 1998) (applying sane standard as that for a FED. R
Gv. P. 12(b)(6) dismssal).

The district court’s failure-to-exhaust conclusion was based
on Garcia's failure to assert “deliberate indifference” at all
stages of the adm nistrative process. Neither Bureau of Prisons
procedures, as related by the defendants in the record before us,
nor 8 1997e required such assertion, however. See Jones v. Bock,
127 S. . 910, 922-23 (2007). Garcia' s grievance forns, which
al | eged Washington wongly ignored his work restrictions, were
sufficient togive prisonofficials therequisite “fair opportunity
to address the problemthat ... later fornfed] the basis of the

[action]”. Johnson v. Johnson, 385 F.3d 503, 517 (5th G r. 2004).



Moreover, Garcia s conplaint alleged: he had a work
restriction; Washi ngton knew of it, but nmade himwork in violation
of it; and such action |led to severe harm |f accepted as true,
these all egations are sufficient to avoid dismssal for failure to
state a clai munder 88 1915A and 1997e and FED. R Cv. P. 12(b)(6).
See Cal houn v. Hargrove, 312 F.3d 730, 734-35 (5th Gr. 2002).

Accordi ngly, the dism ssal of Garcia’s del i berate-indifference
cl ai magai nst Washington in his individual capacity is vacated, and
we remand for further proceedi ngs in accordance with this opinion.
In all other respects, the district court’s dism ssal is affirned.
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