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Eddi e Jordan, District Attorney for Ol eans Pari sh, Loui si ana,
appeals the jury verdict and damages awarded against him in his
official capacity, for intentional discrimmnation on the basis of
race against non-attorney staff in his office, in violation of

Title VII of the 1964 Cvil R ghts Act, 42 U S.C. § 2000e et seq.;



42 U . S.C. 8§ 1981; and LA Rev. STAT. AW. 8 23:301 (Louisiana
Enpl oynent Di scrimnation Law). Primarily at issue is whether
sufficient evidence supports the verdi ct and conpensat ory danmages.
(Plaintiffs seek attorney’'s fees for this appeal.) AFFIRVED and
REMANDED f or determ nation of attorney’s fees.

| .

I n Novenber 2002, Jordan was elected District Attorney (DA)
for Oleans Parish, which primarily consists of New Ol eans,
Loui si ana. Shortly thereafter, he appointed a transition team
which conpiled a report of its recommendations for Jordan in his
new position. The report included a cultural-diversity report
recommendi ng, within 100 days of his taking office, Jordan’s hiring
a staff reflective of New Oleans’ racial conposition. Thi s
recommendati on was based on a Jordan canpai gn prom se.

The transition team also forned a non-attorney staff
devel opnent and retention comnmttee, with Stephanie Butler serving
as chairperson. |In early Decenber 2002, before Jordan took office,
the non-attorney staff in the DA's office were instructed that, if
they wanted to continue working there during Jordan’s tenure, to
schedul e an interview and submt a current resune. Plaintiffs did
so.

Butler, other nenbers of her commttee, and volunteers she
selected, all of whom are black, conducted the interviews.

Materials prepared for the process reflected interviewes were to



be told “[t]he interviewers want[ed] to review [their] background,
hear about [their] qualifications and skills, and anything else
[they]'d like to tell [thenml, and to basically get a feel for
[then] and [their] work ethic”. The interviewees were eval uated
t hrough a nuneric systembased on their responses to the sane seven
guesti ons.

Butler’'s recomendations, however, were not based on the
interview eval uations. They resulted in the termnation of
Plaintiffs, all of whomare white, except one who is Hispanic. In
response, Plaintiffs filed charges with the Equal Enploynent
Qpportunity Comm ssion (EEQC), claimng Jordan fired them inter
alia, because of their race. In responding to the EECC, Jordan
asserted Butler’'s commttee had not considered race, but had
“consi dered, anong ot her things, perfornmance, enpl oyee efficiency,
and previous experience in its determnation of which enployees
woul d be retained”. After investigating the clains, the EEOCC f ound
there was reasonable cause to believe Jordan, through his
term nati on deci si ons, had di scri m nated agai nst Pl aintiffs because
of their race. As a result of the EEOCC' s issuing a right-to-sue
letter, Plaintiffs pursued their race-discrimnation clains in
district court.

At trial in 2005, the jury returned a verdict for Plaintiffs,
fi ndi ng: Jordan, in his official capacity, had discrimnated

against Plaintiffs on the basis of race, inviolationof Title VII,



42 U. S.C. 8 1981, and the Loui siana Enpl oynment Discrimnation Law,
and Jordan woul d have term nated eight Plaintiffs even if race had
not been a notivating factor. The judgnent included nonetary
damages, i ncluding conpensatory damages, for those 35 Plaintiffs
term nated sol ely because of race. DeCorte v. Jordan, No. 03-1239
(E.D. La. 30 Sept. 2005) (anended judgnent); see also DeCorte v.
Jordan, No. G v.A 03-1239, 2005 W. 1576309 (E. D. La. 26 May 2005).
1.

At issue are whether: sufficient evidence supports the
verdict; the district court erred in both admtting EECC
determ nations and ruling a cultural -diversity report constituted
an affirmative-action plan; admssion of conpensatory-danmages
testinony is reversible error and sufficient evidence supports
t hose damages; statenents in Plaintiffs’ closing argunent are
reversible error; and Plaintiffs should be awarded appellate
attorney’s fees.

A

Jordan first contends Plaintiffs failed to prove, by a
preponderance of the evidence, a violation of Title VII, 42 U S. C
§ 1981, or the Louisiana Enploynent Di scrimnation Law. C ains of
racial discrimnation in enploynent, pursuant to 42 U S.C. § 1981
and the Louisiana Enploynent Discrimnation Law, are governed by
the sane anal ysis as that enpl oyed for such clains under Title VII.

Anderson v. Douglas & Lomason Co., Inc., 26 F.3d 1277, 1284 n.7



(5th GCr. 1994) (8 1981); Mdtton v. Lockheed Martin Corp., 900
So.2d 901, 909 (La. Ct. App.), wit denied, 904 So.2d 704 (2005)
(Loui siana | aw).

Accordingly, Plaintiffs were required to establish, by a
preponderance of the evidence, a prima facie case of racial
discrimnation by showing: (1) they were nenbers of a protected
group; (2) they were qualified for the positions they held; (3)
they suffered an adverse enploynent action, such as term nation;
and (4) they were replaced by individuals outside the protected
class. See Manning v. Chevron Chem Co., LLC, 332 F.3d 874, 881
(5th Gr. 2003). Upon doing so, the burden shifted to Jordan to
rebut Plaintiffs’ prima facie case by articulating a legitimte,
nondi scrimnatory reason for his actions. 1d. If Jordan net this
burden, it shifted to Plaintiffs to show his proffered reasonis a
pretext for discrimnation. |d.

On appeal, a verdict nust be upheld unless, pursuant to de
novo review, “a reasonable jury would not have a |l egally sufficient
evidentiary basis to find” as it did. FED. R CQv. P. 50(a)(1).

The review ng court draws all reasonable i nferences in favor of the

nonnmovant, “disregard[ing] all evidence favorable to the noving
party that the jury is not required to believe”. Reeves .
Sanderson Plunbing Prods., Inc., 530 U S 133, 151 (2000).

““Credibility determ nations, the wei ghing of the evidence, and t he

drawi ng of legitimte inferences fromthe facts are jury functions,
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not those of a judge’”. Id. at 150 (quoting Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 255 (1986)).
It goes without saying that, when a race-di scrimnation claim

has been fully tried, as has this one, this court need not parse
the evidence into discrete segnents corresponding to a prima facie
case, an articulation of alegitimte, nondi scrimnatory reason for

the enployer’s decision, and a showi ng of pretext’”. Bryant v.
Conpass Group USA Inc., 413 F. 3d 471, 476 (5th GCr. 2005) (quoting
Vaughn v. Sabi ne County, 104 F. App’x. 980, 982 (5th Cr. 2004)),
cert. denied, 126 S. C. 1027 (2006). Rat her, review is to
determ ne only whether the record contains sufficient evidence for
a reasonable jury to have made its ultimate finding that Jordan’s
stated reason for termnating Plaintiffs was pretext or that, while
true, was only one reason for their being fired, and race was
another notivating factor. See id.
1

As a threshold matter, Plaintiffs contend Jordan waived the
right to contest the sufficiency of the evidence because his Rule
50 notion at trial was insufficiently specific. Rul e 50(a)(2)
requires a novant for judgnent as a matter of law (JMOL) to

“specify the judgnent sought and the |law and facts that entitle

[hin] to the judgnent”. Jordan’ s bare-bones Rule 50(a) notion
falls far short of that. Instead, after Plaintiffs presented their
case, he noved to dismss all the Plaintiffs, stating: “[A]ll they



have as far as evidence of discrimnation are the nunbers based
upon what they sawin the ... roomwhen they received their papers

and their subjective active belief that it was discrimnation that

noti vated those decisions”. The court characterized this as a
motion to dismss “all clains based on insufficient evidence ... to
show a prima facie case of racial discrimnation”. In responding,

Plaintiffs did not challenge Jordan’s lack of specificity under
Rul e 50(a). Before the case was submtted to the jury, Jordan
“reurg[ed]” what the court described as his “Rule 50 notion”,
W t hout addi ng any supporting facts or |egal contentions.

Post-trial, Jordan submtted a renewed JMOL notion, pursuant
to Rule 50(b), which was fully articulated. Moreover, Plaintiffs’
opposition did not claim Jordan was raising issues for the first
time. See UnithermFood Sys., Inc. v. Swift-Eckrich, Inc., 126 S
Ct. 980, 984 n.1 (2006) (““A post-trial notion for judgnment can be
granted only on grounds advanced in the pre-verdict notion.’”
(quoting Arendnents to Federal Rules of Cvil Procedure, 134 F. R D.
525, 687 (1991))). As aresult of this “fail[ure] to raise th[e]
forfeiture claim in opposition to the Rule 50(b) notion
[Plaintiffs are] preclude[d fron] raising [it] on appeal”
Arsenment v. Spinnaker Exploration Co., LLC, 400 F.3d 238, 247 (5th
Cr. 2005). W caution that Rule 50(a) notions should be far nore
specific, as required by Rule 50(a)(2).

2.



Jordan’ s sufficiency-of-the-evidence chal | enge fails.
Sufficient evidence was produced upon which a reasonable jury could
have found discrimnation.

All of the Plaintiffs are white, except one who is Hispanic
but who was described as white in exhibits. Jordan does not
dispute Plaintiffs were qualified for the positions fromwhich they
were termnated. The evidence showed that, within the first 72
days Jordan was in office, the racial conposition of the DA' s non-
attorney staff changed from 77 whites and 56 blacks to 27 whites
and 130 blacks. Fifty-three of those term nated were white; one
was Hispanic; and two were black. Jordan does not dispute
Plaintiffs were repl aced by bl acks, except an i nvesti gator, whomhe
clains was replaced by one of the white investigators he hired.
The evidence shows, however, that after termnating that
i nvestigator, one of the 20 investigators fired (all white), Jordan
retained five black investigators and hired ten blacks into
i nvestigator positions.

Attenpting to show a I egitimate, nondi scrim natory reason for
the term nations, Jordan presented evidence that his hiring goal
was to staff his office wwth persons, regardl ess of their race, he
knew supported him felt strongly in favor of him and were eager
to work for him He enphasized his attenpt to recruit a nunber of
white attorneys; his pronotion of several incunbent whites to high-
| evel positions; and his decision to retain all of the fornmer DA s
attorney staff, which was magjority white. Furthernore, Butler and
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Jordan testified the interview evaluations were not used when
maki ng hiring decisions because the interviewers had not received
descriptions of the positions until after the interviews had been
conpleted. Instead, hiring decisions of new enpl oyees were based
on financi al consi derati ons, m ni mum qual i fications,
recommendations from Jordan, shared philosophy, and work on
Jordan’ s canpaign and transition into office, while the retention
and term nation of incunbent enpl oyees were random Jordan cl ai ns
this use of a patronage system in nmaking staffing decisions is
perm ssi bl e under Rutan v. Republican Party of Illinois, 497 U S.
62 (1990). Despite these clains, for the 127 hiring
recommendations, Butler was able to identify only approxi mately 32
that were nmade for political reasons.

“[A] reasonable juror certainly may infer discrimnation when
an enployer offers inconsistent explanations for the chall enged
enpl oynent action”, as occurred at trial. N chols v. Lewis Gocer,
138 F.3d 563, 568 (5th Cr. 1998). As for Butler’s nethodol ogy,
Jordan stated in his response letters of position to the EEQCC,
admtted into evidence, that Butler’'s comnmttee considered, inter
alia, performance, enpl oyee efficiency, and previ ous experience, in
meki ng recommendati ons for i ncunbent enpl oyees’ retention. Butler
testified, however, that she did not consider these factors in

maki ng her enpl oynent recommendati ons. She expl ai ned t hat nost of



her recommendations regarding incunbent enployees were “just
randont .

Butler also testified, and Jordan asserts on appeal, that
financial considerations drove her recomendations; and, because
whites tended to be in higher-paid positions, they were nore |ikely
to be termnated. Jordan testified at trial, however, that his
of fice was “not necessarily concerned in reducing the total anount
of noney for nonlegal enployees”, and did not cite such financi al
reasons in his letter to the EECC. Furthernore, Butler testified
that her recommendations did not result in a budget for non-
attorney personnel that was nmuch, if at all, |lower than that of the
previ ous DA

Additionally, Plaintiffs presented statistical data fromwhich
the jury could have further based its finding that race was a
notivating factor in Jordan’s staffing decisions. See Plener v.
Par sons- G | bane, 713 F.2d 1127, 1137 (5th Gr. 1983) (“An enpl oyee
may use statistics to show that an enployer’s justification for a
discrimnatory act is pretext.”); see also Walther v. Lone Star Gas
Co., 977 F.2d 161, 162 (5th Cr. 1992) (per curiam (“We have
recogni zed that gross statistical disparities ... may be probative
of discrimnatory intent, notive or purpose.”). Plaintiffs’
statistics showed that, as noted, on the date Jordan took office,

the racial conposition of the non-attorney staff was 77 whites, 56
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bl acks, two Hi spanics, and one Asian; but, 72 days later, that
conposition had changed to 27 whites and 130 bl acks.

O the 56 non-attorney enployees Jordan term nated, 53 were
white, one was Hi spanic, and two were bl ack. Plaintiffs’
statistician testified that, according to his analyses: t he
probability that 53 out of 56 term nated enpl oyees would be white
if the term nations were race-neutral was | ess than one in 10, 000;
and the probability of the racial conposition changing as it didin
Jordan’s first 72 days, if the decisions had been nmade randonly,
was | ess than one in one mllion.

B

Jordan clains the court abused its discretion in admtting
into evidence EEQCC determ nations stating the evidence it had
reviewed supported Plaintiffs’ race-discrimnation clains. He
relies on Federal Rule of Evidence 403, claimng their rel evance
was far outweighed by the danger of wunfair prejudice. Jor dan
contends the jury coul d have gi ven the determ nati ons greater-than-
appropriate wei ght because they had the inprimtur of Governnent
approval .

Evidentiary rulings are reviewed for abuse of discretion.
E.g., Brazos River Auth. v. GElonics, Inc., 469 F. 3d 416, 423 (5th
Cr. 2006). Even if an abuse of discretion is found, the error
wll be considered harm ess unless a substantial right of the

conplaining party was affected. E.g., Conpaq Conputer Corp. V.
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Ergonone Inc., 387 F.3d 403, 408 (5th Gr. 2004); see FED. R EviD.
103( a) .

As a general rule, “EECC determ nations and fi ndi ngs of fact,
al though not binding on the trier of fact, are adm ssible as
evidence in civil proceedi ngs as probative of a claimof enpl oynent
discrimnation”. MCure v. Mexia lndep. Sch. Dist., 750 F. 2d 396,
400 (5th Gr. 1985). Jordan has not shown, pursuant to Rule 403,
how the EEOCC determnations at issue were unduly prejudicial.
Accordingly, there was no abuse of discretion.

C.

As noted, Jordan’s transition team created a cultural-
diversity report (CDR) as part of its report, which provided that,
within the first 100 days of Jordan’s admnistration, the staff’s
raci al conposition should reflect that of Oleans Parish. I n
instructing the jury, the district court stated it had found the
CDR constituted an invalid affirmative action plan (AAP). Jordan
obj ected to such a characterizationin apre-trial nmotioninlimne
and in his post-trial JMOL notion. He contends the district
court’s instructing the jury that the CDR was an AAP requires a new
trial.

W review de novo the district court’s, as a matter of |aw,

characterizing the CDR as an AAP. E.g., Water Craft Mgnt. LLC v.

Mercury Marine, 457 F.3d 484, 488 (5th Cr. 2006). (Jordan does

12



not contend that, if the CODR is held to be an AAP, the district
court erred in finding it an invalid AAP.)

Qur court has not defined the precise contours of an AAP
Nevert hel ess, case |aw reveal s AAPs have common characteristics.
An  AAP wusually gives preferential treatnent to historically
di sfavored and under-represented mnorities. Doe v. Kanehaneha
Schs./ Berni ce Pauahi Bishop Estate, 470 F.3d 827, 843 (9th Cr.
2006), cert. dismssed, 127 S. C. 2160 (2007); see also Blow v.
Cty of San Antonio, 236 F.3d 293, 295 (5th Cr. 2001) (AAP at
i ssue established departnental goals for job groups wth
“significant mnority or female underutilization” (interna
quotation marks omtted)). An AAP may pronote hiring workers from
an under-represented race to elimnate racial inbalances in the
enployer’s work force and the local work force. See United
St eel workers of Am, AFL-CIOCLC v. Wber, 443 U S. 193, 198
(1979). An AAP may focus on ensuring diversity; there is no
requi renent that it contain quotas or give preference to |ess-
qualified mnority applicants for jobs or pronotions. See Mynczak
v. Bodman, 442 F.3d 1050, 1054 (7th G r. 2006); see also Messer v.
Meno, 130 F.3d 130, 133 (5th Cr. 1997) (AAPs at issue expressed
t he goal of “achiev[ing] a workplace bal anced with a proportionate
nunmber of mnorities and wonen in the workforce” (internal

quotation marks omtted)).
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Jordan clainms the CDR is not an AAP because it does not neet
the requirenments for AAPs established by the Ofice of Federa
Contract Conpliance. Those requirenents apply, however, only to
nonconstruction contractors. 41 CF.R 8 60-2.1(a) (2000).

The CDR has characteristics AAPs generally have, as descri bed
above. It conpares the racial conposition of several divisions
wthin the DA's office with that of the Cty of New Ol eans. | t
then recomends: wthin the first 100 days of Jordan’s taking
office, “[t]he racial conposition of staff at levels [sic] should
be nore reflective of the Parish’s population”; and his office
should “[c]reate culturally diverse staff reflective of the ratios
of the current population”. This recomendation mrrors Jordan’s
above-descri bed canpaign promse to nake his office reflect New
Oleans’ diversity. Furthernore, Jordan referred at trial to the
CDR as a “plan”.

The district court did not err in instructing the jury that
the CDR was an AAP. Despite the CDR s lack of specific neans for
achieving the desired race ratios, it sufficiently evidences, for
t he purpose of its being considered an AAP, a plan to focus on race
i n enpl oynent decisions and an intent to achieve a desired raci al
bal ance.

D

Jordan next contends damages testinony should have been
excl uded, pursuant to Federal Rules of Evidence 402 and 403, until
after Plaintiffs proved discrimnation. He clains the district

14



court’s failure to do soresultedinprejudicial error. Plaintiffs
respond that Jordan failed to object to the testinony’ s adm ssion
at trial and, because he cites no authority for his claim
basically concedes the issue.

Jordan did not object at trial. As a result, our reviewis
only for plainerror. E.g., Septinus v. Univ. of Houston, 399 F. 3d
601, 606-07 (5th Cr. 2005). This standard of review requires a
clear or obvious error that affects substantial rights. E. g.
Fiber Sys. Int’l, Inc. v. Roehrs, 470 F.3d 1150, 1158 (5th Gr.
2006). Even if these criteria are net, we have discretion whet her
to grant relief; generally, it is accorded only when failure to do
so would seriously affect the fairness, integrity, or public
reputation of judicial proceedings. Id.

Failure to bifurcate a race-discrimnation trial in which
evi dence of damages IS i ntroduced premat urely, before
di scrim nation has been proven, does not result in a “fundanental
m scarriage of justice”. Bunch v. Bullard, 795 F.2d 384, 390 (5th
Cr. 1986) (internal quotation marks omtted). Accordi ngly,
Jordan’ s cl aimdoes not survive plain-error review.

E

Section 102 of the Cvil R ghts Act of 1991 allows “a Title
VII plaintiff who wins a backpay award [to] al so seek conpensatory
damages for ‘future pecuniary |osses, enotional pain, suffering,

i nconveni ence, nental angui sh, | oss of enjoynent of |ife, and ot her
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nonpecuni ary |l osses’”. Landgraf v. USI FilmProds., 511 U S. 244,
253 (1994) (enphases added) (quoting 42 U.S.C. §8 1981a(b)(3)). The
Loui siana Enploynment Discrimnation Law and 42 U S C § 1981
simlarly allow conpensatory danages. LA. Rev. STAT. AW. 8§
23:303(A); Arguello v. Conoco, Inc., 207 F.3d 803, 809 n.9 (5th
Cr. 2000). Conpensatory damages are reviewed for abuse of
discretion. E.g., Oden v. Cktibbeha County, Mss., 246 F.3d 458,
470 (5th Gir. 2001).

Conpensatory danmages, ranging from $250 to $13,500, were
awarded 35 Plaintiffs. Jordan chall enges the awards on the grounds
insufficient proof of actual injury was submtted. Plaintiffs
respond: this court has held a plaintiff’s testinony alone is
sufficient support for an enotional damage claim and they
testified to enotional harm at the requisite | evel of specificity,
caused by their termnation.

Conpensatory danages for enotional distress and other
intangible injuries are not presuned from the nere violation of
constitutional or statutory rights, but require specific
i ndi vi dual i zed proof, including how each Plaintiff was personally
af fected by the discrimnatory conduct and t he nature and extent of
the harm Allison v. Ctgo Petroleum Corp., 151 F.3d 402, 416-17
(5th Gr. 1998); see also Vadie v. Mss. State Univ., 218 F. 3d 365,
376 (5th Cr. 2000). It is true that, “[i]n many cases, ‘a

claimant’s testinony alone nmay not be sufficient to support
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anything nore than a nom nal damage award ”. (Oden, 246 F.3d 458,
470 (5th Cr. 2001) (quoting Patterson v. P.H P. Heal thcare Corp.
90 F.3d 927, 938 (5th Cr. 1996)). Nevert hel ess, corroborating
testinony and nedical evidence is not required in every case
i nvol vi ng conpensatory danmages. E.g., Mgis v. Pearle Vision
Inc., 135 F.3d 1041, 1046-47 (5th Cr. 1998).

For exanple, in Forsyth v. City of Dallas, 91 F.3d 769, 774
(5th Gr. 1996), involving a 42 U S.C. § 1983 retaliation claim
this court upheld: a $100,000 enotional damages award to a
plaintiff who testified she suffered depression, weight |oss,
i ntestinal problens, and marital problens, had to be sent hone from
wor k because of her depression, and had to consult a psychol ogi st;
and a $75, 000 enotional damages award to a plaintiff who testified
he suffered depression, sleeplessness, and marital problens.
Simlarly, in Gden, 246 F.3d at 470-71, this court upheld, against
a sufficiency-of-the-evidence challenge, Title VII conpensatory
damages awarded the plaintiff based on evidence “includ[ing] his
testi nony concerning stress, sleeplessness, betrayal, and shane”.
See also Mgis, 135 F.3d at 1046 (uphol ding conpensatory danages
awarded Title VIl plaintiff where nental -angui sh evi dence consi sted
solely of plaintiff’s testinony “that her term nation, which cane
W t hout warning, was ‘a maj or i nconveni ence,’ and that she suffered
| ow self-esteem ‘not only from not having worked but fromgetting

termnated and not offered a position [she] thought [she] was
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qualified for....””, and that she suffered anxiety attacks,
financi al hardship, marital hardship, major stress, sleeplessness,
and crying).

At trial, each Plaintiff testified about the personal
difficulties experienced after being term nated. Comon conpl ai nts
included, inter alia, stress, sl eeplessness, strained rel ati onships
wth famly nenbers, |oss of appetite or wei ght gain, depression,
| oss of self-confidence, and worseni ng physical problens, such as
hi gh bl ood pressure, a bleeding ulcer, and hair | oss.

Such conplaints are included as possible manifestations of
enotional harm in EEQCC guidelines. EECC Policy Guidance No.
915.002 8 11 (A)(2) (14 July 1992) (manifestations of enotional harm
i nclude “sleeplessness, anxiety, stress, depression, narital
strain, humliation, enotional distress, loss of self esteem
excessive fatigue, ... a nervous breakdown[,] ... ulcers,
gastroi ntestinal disorders, hair |oss, or headaches”); see also
Patterson, 90 F. 3d at 940 (overturning award for enotional danages
where plaintiff presented no testinony of any nanifestations of
harm listed in the EEOC policy statenent). Al t hough Jordan
inplicitly questions the veracity of Plaintiffs testinony, by
noting the “potential abuse” of not requiring corroborating
testi nony when synptons match those listed in the EECC gui del i nes,
the credibility of Plaintiffs’ testinony was a matter for the jury,

whose judgnent is represented by the varying danages anounts.
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A life span devel opnment psychol ogi st testified regarding his
exam nation of three Plaintiffs party to this appeal. Based on his
exam nation of these persons for 45 mnutes to one hour, he
descri bed the synptons they conpl ained of and their |ikelihood of
being due to job | oss. He noted their being upset about |osing
their jobs, depression, weight gain, anxiety, financial difficulty,
and sl eepl essness. He described such conplaints as “common of
peopl e who | ose their jobs”.

The jury awarded a range of conpensatory damages, which are
| ower than awards we have previously upheld based only on a
plaintiff’s testinony. E.g., Forsyth, 91 F.3d at 774. The
conpensat ory- damages awar ds appear to be sufficiently supported by
the type and degree of harm each Plaintiff testified to having
experienced. For exanple, one Plaintiff, awarded $250, testified
she was “very angry”; suffered anxiety attacks, for which she was
prescribed nedication, until she obtained pernmanent enploynent
el sewhere; and had a difficult relationship with her spouse, who
had recently been diagnosed with an incurable nuscle disease.
Anot her Plaintiff, awarded $1250, testified to being stunned and
nunmb for two weeks following his termnation, |osing sone sleep,
and having difficulty adjusting to a change in admnistration at
his new workplace due to his negative experience at the DA s
office. Another Plaintiff, awarded $10,500, testified to ongoi ng

sl eep and appetite | oss, depression, problens with his wfe, and
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anger. Anot her, awarded $13, 500, testified regarding his inability
to visit his son before he went to Iraq due to financial hardship,
his wfe's having to return to full-time work, and ongoing
sl eepl essness, depression, and irritability.

“Judgnents regardi ng noneconom ¢ danages are notoriously
vari abl e”. Forsyth, 91 F.3d at 774. The jury could have
reasonabl y consi dered these i ndi vidual conplaints as justifying the
Plaintiffs’ varying and non-excessi ve conpensat ory danages. Jordan
has not shown an abuse of discretion.

F

Jordan contends that, during closing argunent, Plaintiffs
counsel nmade inproper statenents that msled the jury and
i nfl uenced the verdict, providing grounds for a newtrial. Because
Jordan failed to object to any of the statenents at trial, our
reviewis again only for plain error. United States v. Hitt, 473
F.3d 146, 161 (5th G r. 2006), cert. denied, 127 S. C. 2083, 127
S. Ct. 2893 (2007).

“I nproper argunent warrants reversal when, ‘taken as a whol e
in the context of the entire case, [it] prejudicially affect][ed]
substantial rights of the defendant.’”” 1d. at 161 (quoting United
States v. Corona, 551 F.2d 1386, 1388 (5th Gr. 1977)) (alterations
in original). See also Daniel v. Ergon, Inc., 892 F.2d 403, 411

(5th Gr. 1990) (“In determning the effect of statenents nade
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during closing argunent, we consider the record as a whol e and not
nmerely isolated remarks.”).
1

Jordan clains Plaintiffs’ counsel inproperly testified as an
expert by advising the jury in his opening closing argunent that
“[t]he EECC doesn’'t find cause that often”; and, in rebuttal
stating, “l used to be a lawer with the EEOC', and providing
personal know edge of EEQOC processes not in the record. For the
first contested coment, Jordan’s counsel responded, however, in
cl osing argunent that the EECC “litigate[s] all the tinme [and]
coul d have brought this case thenselves. There are |awers at the
Justice Departnent who do just that. If the EECC felt strongly
about this case, where were they when it cane tine to litigate
it?”. This statenent was equally outside the record and offered a
counterpoint to Plaintiffs’ counsel’s statenment concerning the
EECC s not often finding cause.

Further, viewing in context Plaintiffs’ counsel’s statenent in
his rebuttal closing argunent (about being an EECC | awer), it is
clear he was disputing Jordan’s counsel’s statenent. Plaintiffs’
counsel said:

Let’s talk about the EECC determ nations.
Counsel m srepresented. The EEOC does not
file lawsuits in regard to public entities.
The Justice Departnent in Washi ngton does t hat
wWth regard to public entities. | used to be
a lawer with the EEOC. And |I'’mgoing to tell
you this. The facts of the EEOC charges are
t hese. [A Plaintiff] went to the EEOCC on a

Friday afternoon, filed her charge, and they
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dismssed it Tuesday wthout doing any

i nvesti gati on. Reopened it and investigated

it for a year. And found cause. Counse

didn't tell you that.
These comments reflect a back-and-forth between opposing
vi ewpoi nts. Al t hough obvi ously i nproper, they constituted harm ess
error. Moreover, they certainly did not inpact the integrity of
the judicial process.

2.

Regardi ng the above quote from rebuttal closing argunent,
Jordan clains Plaintiffs’ counsel accused his counsel of di shonesty
concerning the EEQCC i nvestigation and thereby inproperly weakened
the credibility of Jordan and his counsel. As noted, Plaintiff’s
counsel s statenent on rebuttal closing argunent, that the defense
m srepresented the EEOC s process of filing lawsuits and handling
of Plaintiffs’ charges, followed Jordan’s argunent about the EECC
litigation and investigation processes. Plaintiff’s counsel’s
coment was brief and responsive to Jordan’s. It did not affect
Jordan’s substantial rights. As a result, it too falls short on
pl ai n-error review.

3.

Finally, Jordan clains Plaintiffs’ counsel i nproperly
testified to expert-w tnesses hearsay statenents not introduced in
evi dence, by stating:

Renmenber. Let ne tell you this: It doesn’'t
take a Ph.D. in industrial psychology to
figure out those nunbers. And that’s what Dr.
McDaniel told me the first day | talked to
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him Do you know what el se? Do you know what
Dr. Kenny told thenf? You didn’t hear it, but
let me tell you what he told them | can’t
touch the firing decisions. That’'s why this
has got to be a hiring case.

These comrents relating to the expert w tnesses were again
obvi ously i nproper; but, they were of limted duration. Viewed in
the context of the entire case, they |ikewise do not neet the
pl ain-error standard because they did not affect Jordan’s
substantial rights.

G

Plaintiffs seek attorney’s fees for their successful defense
of this appeal. “A long and consistent line of Fifth Circuit
precedent allows awards of attorneys’ fees for both trial and
appellate work.” Norris v. Hartmarx Specialty Stores, Inc., 913
F.2d 253, 257 (5th Gr. 1990). Accordingly, we award Plaintiffs
attorney’s fees for this appeal and remand to district court for
t he amount to be determ ned.

L1l

For the foregoing reasons, the judgnent is AFFIRVED, and this

matter is REMANDED to district court for determnation of

attorney’ s fees.

AFFI RVED and REMANDED
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