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EDI TH H JONES, Chief Judge:

This is high-stakes litigation involving a challenge to
procedures adopted by the Secretary of the Interior Departnent
(“Secretary”) to circunmvent the consequences of the Suprene Court’s

El eventh Anmendnment decision in Seninole Tribe of Florida V.

Florida, 517 U.S. 44, 116 S. C. 1114 (1996). An initial question
is whether Texas’s challenge to the existence of the Secretari al
Procedures is ripe now, before the Secretary has nade a substantive

determnation on a tribe’s Cass IIl gamng license. W hold that



the case is ripe, the State has standing, and the Secretary | acked
authority to pronulgate the regul ations. The district court’s
j udgnent is REVERSED and REMANDED.
| . BACKGROUND
In the 1980s, various Indian tribes began to seek
authority for legalized ganbling as a way to earn revenue. As
sovereigns, Indian tribes are subordinate only to the federal

gover nnent . California v. Cabazon Band of M ssion 1ndians,

480 U.S. 202, 207, 107 S. C. 1083, 1087 (1987). State | aws,
however, “may be applied to tribal Indians on their reservations if
Congress has expressly so provided.” 1d. |In Cabazon, the Suprene
Court held that because Congress had not so expressly provided,
California could not enforce certain anti-ganbling | aws agai nst an
Indian tribe there. Id. at 214, 221-22, 107 S. C. at 1091,
1094- 95.

In response to Cabazon, Congress enacted the |Indian
Gam ng Regul atory Act (“IGRA’), 25 U S.C. 8 2701 et _seq., to give
states a subordinate but significant role in regulating tribal
gam ng. | GRA separates gamng into classes of escal ating stakes.
Class | gam ng — social ganes played for mnimal value —is within
the exclusive jurisdiction of the tribes. 25 U S.C. 88 2703(6),
2710(a)(1). dass Il gamng — bingo and related activities — is
subject to oversight by the National Indian Gam ng Conmm ssion.

25 U.S.C. 8§ 2703(7), 2706(b), 2710(a), (b) & (c). Al other forms



of gam ng, including high-stakes ganes such as slot nachines,
casi no ganes, lotteries, and dog racing, are Class IIl. 25 U S.C
§ 2703(8).

Class IIl gamng, if authorized by the tribe, nust be
“conducted in conformance with a Tri bal - State conpact entered into
by the Indian Tribe and the State.” 25 U S. C 8§ 2710(d)(1). In
| GRA, Congress neticulously detailed two separate tracks | eading to
the institution of a Cass IIll tribal gam ng business. On the
first track, the tribe and the state may negotiate a voluntary
conpact governing the conduct of gam ng activities, which takes
ef f ect essentially upon approval by t he Secretary.
§ 2710(d)(3)(B)

The second track begi ns when no conpact has been reached
one hundred eighty days after the tribe requests negotiations.
|GRA then allows a tribe to file suit against the state in federal
court and seek a determ nati on whether the state negotiated i n good
faith. § 2710(d)(7). If the court finds the state negotiated in
good faith, the tribe’s proposal fails. On a finding of |ack of
good faith, however, the court nay order negotiation, then
medi ati on. If the state ultimately rejects a court-appointed
medi ator’ s proposal, the Secretary “shall prescribe, in consulta-
tion wwth the Indian tribe, procedures . . . under which class II
gam ng may be conducted.” 8§ 2710(d)(7)(B)

The Suprenme Court held this second track of the
congressional schene flawed under the El eventh Anrendnent, because

3



Congress has no authority to abrogate a state’s sovereign inmunity
from suit under the Indian Commerce C ause of Article |I of the

Consti tution. See Seminole Tribe, 517 U.S. at 47, 116 S. C. at

1119. Followng Semnole Tribe, a state nay waive immunity from

suit, or the United States may sue the state to obtain the
statutory good-faith determ nation, but a state cannot be forced to

submt to the tribe’'s suit. Senmi nol e Tri be nade the second track

toward Cass IIl gamng far nore difficult to pursue.

To work around the decision, the Secretary pronul gated
noti ce-and-coment regulations in 1999. See Class Il Gam ng
Procedures, 25 C F.R pt. 291 ("“Secretarial Procedures” or
“Procedures”). The Secretarial Procedures only apply if the state
asserts its sovereign immunity and refuses to consent to a tribe’s
statutory good-faith suit. 25 C.F.R 88 291.1(b), 291.3. In such
event, an eligible tribe may submt a Class IIl gam ng proposal to
the Secretary, who then affords the state sixty days to comment and
submt an alternative proposal. 25 CF. R 8§ 291.7. At that point,
the Secretarial Procedures prescribe two tracks depending on
whether the state chooses to submt an alternative conpact
pr oposal .

| f the state does not submt an alternative proposal, the
Secretary reviews the tribe s proposal and either approves it or
offers the opportunity for a conference between the state and the
tribe to address “unresol ved i ssues and areas of disagreenents in
the proposal.” 25 CF. R § 291.8. The Secretary nust then nake a
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“final decision either setting forth the Secretary’ s proposed
Class Il gam ng procedures for the Indian tribe, or disapproving
the proposal.” 1d.

If the state submts an alternative plan, the Secretary
appoints a nediator who, followng the sane procedures as |GRA
prescribes, wll resolve differences between the two proposals.
25 CF.R 88 291.9, 291.10. Wil e, under the Procedures, the
Secretary may reject the nediator’s proposal, he “nust prescribe
appropriate procedures within 60 days under which Cass Il gam ng
may take place.” 25 CF.R § 291.11 (enphasis added).

The difference between ICGRA and the Secretarial
Procedures is that | GRA conpels appointnent of a nediator by the
court only after a judicial finding that the state failed to
negotiate in good faith, but under the Secretarial Procedures, the
gam ng proposal goes forward wthout any judicial bad-faith
determnation if the state refuses to waive sovereign imunity.
The Secretarial Procedures, in sum offer two alternatives for a
state that 1insists upon its sovereign immunity: refuse to
negotiate, participate (or not) in an informal conference, and take
a chance that the Secretary will not accept the tribe’'s Cass |11l
gamng proposal, 25 CF R 8 291.8; or submt its “last best
proposal” to a nediator, with the certainty that Cass Il gam ng
must be approved on the nediator’s or the Secretary’ s terns.

25 CF. R § 291.11.



In 1995, the Kickapoo Traditional Tribe of Texas (the
“Ki ckapoo”) petitioned the State to enter into a conpact
facilitating Cass IIl gamng on its |and. Texas rejected the
Ki ckapoos’ offer. The tribe' s federal |awsuit agai nst Texas was

eventual ly di sm ssed under Sem nole Tribe. |In 2004, the Kickapoo

subm tted a proposal to the Secretary, who foll owed the Secretari al
Procedures and invited Texas to comment. Texas responded wth
this lawsuit asking the court to declare the Secretarial Procedures
unaut hori zed and unconstitutional .
II. STANDARDS OF REVI EW
This court reviews a district court’s | egal concl usions,
i ncl udi ng the deci sion whether to grant a sunmary j udgnent noti on,

de novo. Garcia v. LumaCorp, Inc., 429 F.3d 549, 553 (5th Cr.

2005). Jurisdictional issues such as ripeness and standing, as
well as questions of statutory interpretation, are also |egal

questions for which review is de novo. See Bonds v. Tandy,

457 F.3d 409, 411 (5th Gr. 2006) (standing): G oome Res. Ltd.,

L.L.C, v. Parish of Jefferson, 234 F.3d 192, 198-99 (5th Cr.

2000) (ripeness); In re Reed, 405 F.3d 338, 340 (5th Cr. 2005)

(statutory interpretation). A district court’s factual findings,
i ncl udi ng those on which the court based its | egal concl usions, are

reviewed for clear error. See Rivera v. Weth-Ayerst Labs.,

283 F.3d 315, 319 (5th CGr. 2002).

I11. DI SCUSSI ON



The district court determned in a thoughtful opinion
that Texas had standing to sue, but that the State’ s clains were
not ripe for adjudication. See Order on Defendants’ Mdtion to

Dism ss, Kickapoo Traditional Tribe of Texas v. State of Texas,

Cause No. P-95-CA-66 (WD. Tex. Apr. 2, 1996). The court thus
di sm ssed. Nevertheless, it also opined that the Secretary had
inplied authority under IGRA and his general statutory
responsibility for Indian tribes to pronulgate the Procedures.

Texas v. United States, 362 F. Supp. 2d. 765, 769-70 (WD. Tex.

2004). The State appeal ed. Responding to the parties’ contentions
inthis court, we conclude that Texas has standing to sue, that its
case is ripe, and that the Secretarial Procedures are unauthorized
by statute.
A, Justiciability

Appel l ees first contend that Texas has no standing to
seek invalidation of the Secretarial Regul ati ons because Texas has
suffered no injury from the nere existence of the Secretarial
Procedures and, in any event, Texas brought any injury on itself by
raising a sovereign imunity defense to the Kickapoo Tribe’'s
enforcenent suit. Relatedly, Appellees argue that Texas’ s clains
are not ripe because any injury that Texas could suffer fromthe
Procedures would only manifest if the Secretary were to prescribe
gam ng procedures for the tribe at sone point in the future. W

di sagree with each contention.



The standing and ripeness doctrines flow largely from
Article I'll of the Constitution, which limts the federal judicial

power to the resolution of cases and controversies. Valley Forge

Christian Coll. v. Ans. United for Separation of Church and State,

Inc., 454 U. S. 464, 471, 102 S. C. 752, 757-58 (1982) (discussing
the wunderpinnings of standing doctrine). In general terns,
standing i s concerned with whet her a proper party is bringing suit,
while ripeness is concerned with whether the suit is being brought

at the proper tine. See Elend v. Basham 471 F.3d 1199, 1205 (11th

Cr. 2006). However, the doctrines often overlap in practice,
particularly in an exam nati on of whether a plaintiff has suffered
a concrete injury, see id. at 1205, and our injury-in-fact analysis
draws on precedent for both doctrines.
1. Standing

“The ‘gist of the question of standing’ is whether the
party seeking relief has ‘alleged such a personal stake in the
out cone of the controversy as to assure that concrete adverseness
whi ch sharpens the presentation of issues upon which the court so
| argely depends for illumnation of difficult . . . questions.’”

Flast v. GCohen, 392 U S 83, 99, 88 S. C. 1942, 1952 (1968)

(quoting Baker v. Carr, 369 U S 186, 204, 82 S. C. 691, 703

(1962)). To neet the constitutional standing requirenents, (1) the

plaintiff must have suffered an “injury in fact,” defined as an

invasion of a legally protected interest that is (a) concrete and



particul arized and (b) actual or immnent, not conjectural or
hypot hetical; (2) there nmust be a causal connection between the
injury and the conduct conplained of, such that the injury is
fairly traceable to the challenged action of the defendant; and

(3) it nust be likely, not nerely speculative, that the injury wll

be redressed by a favorable decision. Lujan v. Defenders of
Wldlife, 504 U S. 555, 560-61, 112 S. C. 2130, 2136 (1992)
Texas, as the party invoking federal jurisdiction, bears the burden
of establishing that the standing requirenents are net. See id. at
561, 112 S. . at 2136.

Texas alleges two ways in which the Secretarial
Procedures have caused it to suffer an injury in fact, contending
first that the existence of the Secretarial Procedures has reduced
the state’s bargai ning power relative to that of the Kickapoo,?! and
second that the Secretarial Procedures subject Texas to a process
for approval of Cass IlIl gamng that omts |IGRA's procedura
saf eguards and thus exceeds the Secretary’ s regulatory authority.
The | atter argunent, in other words, is that Texas has suffered the
injury of being conpelled to participate in an invalid adm nistra-

tive process, and we agree that standing exists on this basis.

! While the Supreme Court has held that the denial of a “statutory
bargai ning chip” can “inflict[] a sufficient likelihood of economic injury to
establish standing,” dintonv. Gty of New York, 524 U S. 417, 432, 118 S. C.
2091, 2101 (1998), it is unclear whether a reduction in bargaining power
unacconpani ed by econonmic injury or other concrete injury can constitute an
injury in fact. W do not reach this issue because Texas's other alleged injury
in fact is sufficient to support standing.
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At the outset of I GRA's enforcenent process, the statute
provides for tribe-initiated court review of a state’s good faith.
Once a tribe mkes a prima facie showing, the state has the
opportunity to prove its good faith to the court and forestall the
remai nder of the enforcenent process, which includes court-ordered
medi ati on and possi bl e secretarial approval of gam ng procedures.
Texas interprets this as a statutory promse that states will be
spared nediation and secretarial action unless a court has
determ ned that the state negotiated in bad faith.

Contrary to Appellees’ suggestion that Texas faces
not hing nore than the possibility that the Secretary m ght soneday
approve of gam ng procedures for Kickapoo | and, Texas is presently
being subjected to an adm nistrative process involving nediation
and secretarial approval of gam ng procedures even though no court
has found that Texas negotiated in bad faith. Because Texas
chal l enges the Secretary’s authority to undertake this process,
Texas has alleged a sufficient injury for standi ng purposes. Cf.

Thomas v. Union Carbide Agric. Prods. Co., 473 U. S. 568, 580, 105

S. . 3325, 3332 (1985) (holding that a challenge to a statutory
system of arbitration was ripe because the plaintiffs’ “injury
[was] not a function of whether the [arbitration] tribunal awards
reasonabl e conpensation but of the ¢tribunal’s authority to

adj udi cate the dispute”); Mddle S. Enerqgy Inc. v. Ark. Pub. Serv.

Commin, 772 F.2d 404, 410 (8th Gr. 1985) (challenge to a state
agency’'s ongoing proceedings was ripe because the plaintiff

10



“chal l enge[d] not the state’s ultimate substantive decision but its
authority to even conduct the contenplated proceeding’). The
alleged injury 1is not hypothetical because the Secretarial
Procedures have al ready been applied to Texas: The Ki ckapoo Tri be
submtted a Class IIl gam ng application to the Departnent of the
Interior, the Secretary notified Texas and the tribe that the
application net the relevant eligibility requirenents, and the
Secretary invited Texas to comment on the proposal and submt an
alternative proposal .2 Texas's only alternative to participating
in this allegedly invalid process is to forfeit its sole oppor-
tunity to comrent upon Ki ckapoo gam ng regul ati ons, a forced choi ce

that is itself sufficient to support standing. See Union Carbide,

473 U.S. at 582, 105 S. . at 3333 (recognizing “the injury of

being forced to choose between relinquishing [the benefit of an

2 I n accordance with the Secretarial Procedures, the Departnment of the
Interior inforned the Ki ckapoo that their proposal was conpl eted on Decenber 11
2003. See 25 CF.R § 291.6(b). On May 24, 2007, the Secretary issued a
prelimnary “scope-of-gamng decision” in response to the tribe' s proposal
According to the Secretary,

[t]he Tribe should be authorized to engage in the foll owi ng gamn ng
activities under Cdass 1ll procedures pursuant to 25 U S.C
8§ 2710(d)(7)(B)(vii)(l), subject to the requirenments discussed in
[the scope-of-ganmi ng decision]: (1) traditional casino-style ganes;
(2) any lottery game including keno, nunbers and lotto; and (3) off-
track pari-nutuel betting and pari-mutuel betting through
si mul casting on any gam ng activity occurring off Tribal | ands. The
Tribe is not authorized to operate ganm ng nachi nes.

Thi s recent, prelimnary scope-of-gamng decisionillustratesthe concrete inpact
of the choice that the Secretarial Procedures had forced Texas to nmke, as
Texas's decision to forgo this allegedly invalid process has left it unable to
i nfluence inportant decisions such as the type of gaming activities that the
Secretary will allow on Kickapoo |and

11



unl awf ul adj udi catory process] . . . or engaging in an unconstitu-
tional adjudication”). As the Suprene Court observed in Lujan,

[wW hen the suit is one challenging the legality of

governnment action or inaction . . . [and] the plaintiff
is hinmself an object of the action (or forgone action) at
issue . . . , there is ordinarily little question that

the action or inaction has caused himinjury, and that a
%?dgnﬁnt preventing or requiring the action wll redress
504 U S at 561-62, 112 S. C. at 2137. We are satisfied that
Texas has alleged an injury in this case.

The causation and redressability requirenents for
standing are satisfied as well. The injury that Texas clains is
directly traceable to the Secretary’s applying the Secretari al
Procedures to Texas, and a judicial invalidation of the Secretari al
Procedures woul d give Texas direct relief from being effectively
forced to participate in this process. Although the United States
argues that Texas brought the injury on itself by invoking a
sovereign immunity defense, it provides no support for the
proposition that an injury cannot be fairly traceable to a
defendant if the plaintiff’s acts notivated the defendant to
undertake its injurious acts. The State did not cause the
Secretary of the Interior to pronul gate the Secretarial Procedures,
nor did it cause the Secretary to apply the process to Texas. The
State’s sovereignimunity defense is a prerequisite to secretaria
action only because the Secretarial Procedures so provide.

Accordi ngly, Texas has standing to challenge the validity
of the Secretarial Procedures.

12



2. Ripeness

[ The] basic rationale J[of the ripeness
doctrine] is to prevent the courts, through
avoi dance of premature adjudication, from
entangling thenselves in abstract disagree-
ments over admnistrative policies, and al so
to protect the agencies from judicial
interference until an adm nistrative decision
has been formalized and its effects felt in a
concrete way by the challenging parties.

Abbott Labs. v. Gardner, 387 U.S. 136, 148-49, 87 S. (. 1507, 1515

(1967), overruled on other grounds, Califano v. Sanders, 430 U S.

99, 97 S. . 980 (1977). To determne if a case is ripe for
adj udi cation, a court nust evaluate (1) the fitness of the issues
for judicial decision, and (2) the hardship to the parties of
wi t hhol di ng court consideration. See id. at 149. The fitness and

hardshi p prongs nust be bal anced, Am_ Forest & Paper Ass’'n v. EPA,

137 F. 3d 291, 296 (5th Cr. 1998), and “[a] case is generally ripe

if any remaining questions are purely legal ones.” New Ol eans

Pub. Serv., Inc. v. Council of the Cty of New Ol eans, 833 F.2d

583, 587 (5th Gr. 1987). Yet “even where an i ssue presents purely
| egal questions, the plaintiff nmust show sone hardship in order to

establish ripeness.”® Cent. & Sw. Servs. v. EPA, 220 F.3d 683, 590

(5th Gir. 2000).

8 Texas relies on a case fromanother circuit for the proposition
that hardship is an issue only if a case is not fit for review See Fla. Power
& Light v. EPA 145 F. 3d 1414, 1421 (D.C. Gr. 1998) (“Wen a chall enged deci si on
isnot ‘fit’ for review, the petitioner nmust show ‘hardship’ in order to overcone
a claimof lack of ripeness.”). W need not explore this contention here.
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A challenge to admnistrative regulations is fit for
review if (1) the questions presented are “purely |legal one[s],”
(2) the challenged regulations constitute “final agency action,”
and (3) further factual developnent would not “significantly
advance [the court’s] ability to deal wth the legal issues

presented.” Nat’'|l Park Hospitality Ass’'n v. Dep't of Interior,

538 U. S. 803, 812, 123 S. C. 2026, 2032 (2003) (internal quotation

marks and citations omtted); Abbott Labs., 387 U S at 149-54,

87 S. C. 1515-18. An additional consideration is “whether
resolution of the issues will foster effective adm nistration of

the statute.” Merchs. Fast Mdtor Lines, Inc. v. ICC, 5 F.3d 911

920 (5th Cir. 1993); Abbott Labs., 387 U S at 154, 87 S. C. at

1518.

Appel | ees do not dispute that the i ssues involved inthis
case are purely legal, but their argunents with regard to the
remai ning fitness principles are all based on the m staken belief
that Texas’'s alleged injury is the speculative harm that could
result if the Secretary were ultimately to approve gam ng
procedures for Kickapoo | and. As discussed in the standing
inquiry, this is incorrect, as Texas clains present injury from
subm ssion to an invalid agency process, regardless whether the
Secretary ultimately allows gam ng on Ki ckapoo | and.

Wth this distinctionin mnd, Texas’s clains are fit for
adj udi cation. The challenged Secretarial Procedures are a “final
agency action,” as they are final rules that were promulgated

14



through a formal, notice-and-coment rulemaking process after

announcenent in the Federal Register. See Abbott lLabs., 387 U. S.

at 150-51, 87 S. . at 1516-17. Additional fact-findi ng woul d not
aid our inquiry into the purely legal question of their validity.
And resolution of this issue noww !l give both the Secretary and
Congress significant guidance into how | GRA s provisions nmay be
adm nistered in the particular situation addressed in this case.
Appel | ees submt no rel evant argunents as to why this issue is not
presently fit for judicial resolution.

We al so agree with Texas that it would suffer hardship if
we were to wi thhol d consideration of its clains. The Suprene Court
has found hardship to inhere in |egal harnms, such as the harnful
creation of legal rights or obligations; practical harns on the
interests advanced by the party seeking relief; and the harm of
being “force[d] . . . to nodify [one’ s] behavior in order to avoid

future adverse consequences.” Oh. Forestry Ass’'n v. Sierra O ub

523 U.S 726, 734, 118 S. C. 1671 (1998). Texas faces this third
type of harm | f Texas cannot challenge the Procedures in this
awsuit, the State is forced to choose one of two undesirable
opti ons: participate in an allegedly invalid process that
el imnates a procedural safeguard prom sed by Congress, or eschew
the process with the hope of invalidating it in the future, which
ri sks the approval of gam ng procedures in which the state had no

i nput . See Abbott labs., 387 U S at 152, 87 S. C. at 1517
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(finding hardship where admnistrative regulations forced the
plaintiffs either to conply with a chall enged requirenent and i ncur
significant costs or refuse to conply and risk prosecution); cf.

Union Carbide, 473 U S at 581, 105 S. . at 3333 (finding

hardship where the plaintiffs “suffer][ed] the continuing
uncertai nty and expense of dependi ng for conpensation on a process
whose authority is underm ned because its constitutionality is in
guestion”).

We therefore agree with Texas that its challenge to the
Secretarial Regulations is ripe for adjudication.

B. Merits

On the nerits, to which we now turn, Texas contends that
the Procedures violate the constitutional separation of powers and
nondel egati on doctrines and are contrary to and unauthorized by
| GRA or any other federal statute. To avoid resolution of any
constitutional issues, it is sufficient to consider whether the
Procedures are authorized by IGRA or the general Indian trust
statutes under the Chevron test.

1. Statutory Background

To put this dispute in clearer perspective, one nust
recall that although states have no constitutional authority over
| ndi an reservations, Congress had consistently authorized states to
regul ate or prohibit certain activities on the reservations. The

Suprene Court significantly altered the assuned state-tri bal
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relationship when, in the 1987 Cabazon Band decision, it

expansively interpreted a federal statute to prevent states from
prohibiting certain tribal ganbling activities.

Congress responded to Cabazon Band by finishing work on

| GRA, a ganbling-enabling statute for Indian reservations that had
been pending in the legislative process for several years. It is
unnecessary to repeat our previous summary of the statute’s conpl ex
provi si ons. Suffice it to say that anong those provisions is a
“carefully crafted and intricate renedial schene”* whereby, if a
tribe and state do not voluntarily enter a conpact for Cass Il

gam ng, the principal alternative is for the tribe to sue the state
in federal court and secure a determ nation that the state had not
negotiated in good faith.® 25 U S C 8§ 2710(d)(7)(A)(i). Wat
constitutes good-faith negotiating by the state is |left
unexpl ai ned. An easy, mnimal inference is that a state’'s
i nsistence upon its general policy against legalized Cass III
ganbling would constitute “good faith,” but that determ nation

along with nunmerous other issues such as the necessary “fit”
between a state’s policy and the scope of Cass IIl gam ng sought
by a tribe, is left to a federal court —a clearly neutral forum

Under |1 GRA, a federal court finding that the state negotiated in

4 Seminole Tribe, 517 U S. at 73-74, 116 S. . at 1132.

5 Even after Sem nol e Tribe, the federal governnent may sue a state on
behalf of a tribe to pursue IGRA's renedial process without jurisdictional
i mpedi ment .
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good faith ends the bargaining process. On a finding of |ack of
good faith, however, the court may  order negoti ati on,
8§ 2710(d)(7)(B)(iii), then mediation. § 2710(d)(7)(B)(iv). The
court appoints a nediator. |If a state refuses to consent to the
medi ator’s proposed conpact (which nust blend the “last best
offers” of each party), the Secretary is then authorized to
prescribe procedures that wll bind the state. Mor eover, the
Secretary must adopt procedures “consistent with the [nediator’s]
proposed conpact . . . .” 8§ 2710(d)(7)(B)(vii)(l). This statutory
balance on its face cabins the Secretary’'s authority while
inplanting neutral factfinders on the decisive questions of good
faith and the final inposition of a conpact on an unwilling or
uncooper ative state.

Absent the Sem nol e Tri be decision, this renedial planis

self-contained and fully sufficient. No one contends that the
Secretary could have pronul gated his alternative Procedures under

| GRA before Sem nol e Tri be was deci ded. Nonet hel ess, the Appel |l ees

insist that IGRAinplicitly conferred on the Secretary the power to
substitute the Secretarial Procedures for the judicial renedy

forecl osed by Seminole Tribe. This court nust therefore nove into

the realm of the Chevron doctrine to determne whether the

Secretarial Procedures faithfully interpret IGRA or, as the

Appel | ees al so assert, the general Indian trust statutes. See

Class IlIl Gamng Procedures, 64 Fed. Reg. 17,535-02, 17,536

(Apr. 12, 1999) (Secretary asserts authority to prescribe the
18



Procedures based on the statutory del egati on of powers contained in
25 U.S.C. § 2710(d)(7)(B)(vii) of IGRA and 25 U.S.C. 88 2 and 9).
2. Chevron Step-One Analysis

The authority of adm nistrative agencies is constrained

by the | anguage of the statute they adm nister. See Massachusetts

v. EPA, U S |, 127 S. Q. 1438, 1462 (2007). Under the Chevron
doctrine, courts assess the validity of challenged admnistrative
regul ati ons by determ ning whether (1) a statute is anbi guous or
silent concerning the scope of secretarial authority and (2) the
regul ati ons reasonably fl owfromthe statute when viewed i n cont ext

of the overall legislative franework and the policies that ani mated

Congress’s design. See Chevron, U S. A, Inc. v. Natural Res. Def.

Council, lInc., 467 U S. 837, 842-43, 104 S. . 2778, 2781-82

(1984) .
a.
Under Chevron step one, the inquiry is “whether Congress
has directly spoken to the precise question at issue.” 1d. at 842,
104 S. C. at 2781. Judicial deference is due only “if the agency
interpretation is not in conflict with the plain | anguage of the

statute.” Nat’l R R Passenger Corp. Vv. Boston & Mine Corp.,

503 U. S. 407, 417, 112 S. C. 1394, 1401 (1992) (citing K Mart

Corp. v. Cartier, Inc., 486 U S 281, 292, 108 S. C. 1811, 1818

(1988)). Step one includes challenges to an agency’s interpreta-

tion of a statute, as well as whether the statute confers agency
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jurisdiction over an issue. See generally FDA v. Brown &

Wl lianmson Tobacco Corp., 529 U S 120, 120 S. C. 1291 (2000).

“Regardl ess of how serious the problem an adm nistrative agency
seeks to address, however, it nmay not exercise its authority ‘in a
manner that is inconsistent with the adm nistrative structure that
Congress enacted into law. '’ Id. at 125, 120 S. C. at 1297

(quoting ETSI Pipeline Project v. Mssouri, 484 U S. 495, 517, 108

S. Ct. 805, 817 (1988)).¢5

As was shown above in our discussion of the statute, the
pl ain | anguage of IGRA permts |limted secretarial intervention
only as a last resort, and only after the statute’s judicial
remedi al procedures have been exhausted. See 25 US. C
8§ 2710(d) (7)(B)(i)-(vi). Congress did not explicitly authorize the
Secretarial Procedures. Under Chevron step one, when, as here,
“the statute is clear and unanbiguous, that is the end of the
matter; for [this] court, as well as the agency, nust give effect
to the wunanbi guously expressed intent of Congress.” K Mart,

486 U. S. at 291, 108 S. C. at 1817 (quoting Bd. of Governors of

the Fed. Reserve Sys. v. Dinension Fin. Corp., 474 U S. 361, 368,

6 Addi tionally, courts “must be guided to a degree by conmpbn sense as
to the manner in which Congress is likely to delegate a policy decision of such
economi ¢ and political magnitude to an adm ni strative agency.” Chevron, 467 U S
at 133, 120 S. C. at 1301.
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106 S. C. 681, 685 (1986)); Chevron, 467 U S. at 842-43, 104
S. Ct. at 2781-82.7
b.
Chevron deference “cones into play, of course, only as a
consequence of statutory anbiguity, and then only if the revi ew ng

court finds an inplicit delegation of authority to the agency.”

Sea-Land Serv., Inc. v. Dep't of Transp., 137 F.3d 640, 645 (D.C
Cir. 1998) (citing Chevron, 467 U. S. at 842-44, 104 S. C. at 2781-
83). Thus, even if there were an anbi guity concerni ng whet her | GRA
permts the Secretarial Procedures wthout exhaustion of its
judicially-controlled renedy, an equally salient fact is that
“ImMere anbiguity in a statute is not evidence of congressiona

del egation of authority.” Mchigan v. EPA, 268 F.3d 1075, 1082

(D.C. Cr. 2001)(citing cases); Mntana v. Cark, 749 F.2d 740, 745

(D.C. Cr. 1984) (“[Dl eference to an agency’'s interpretation
constitutes a judicial determ nation that Congress has del egated
the normelaboration function to the agency and that the
interpretation falls wthin the scope of that delegation.”
(enphasis in original) (citation omtted)). The Appellees’ argu-

ment attenpts to obviate Chevron’s delegation requirenment by

7 It is noteworthy that the “Indian canon” of statutory construction
has no bearing on this case because | GRA unanbi guously defines the scope of
secretarial authority and the conditions under which such authority may be
lawful |y exerci sed. See Negonsott v. Samuels, 507 U.S. 99, 110, 113 S. . 1119,
1125-26 (1993) (courts do not “resort to [the Indian] canon of statutory
construction” when a statute i s unanbi guous (citation omtted)); Cabazon Band of
M ssion Indians v. Nat'l Indian Gami ng Commin, 14 F.3d 633, 637 (D.C. Gr. 1994)
(“When the statutory language is clear, as it is here, the [Indian] canon may not
be enpl oyed.”).
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contending that, despite IGRA's neticulous description of the
protracted renmedial prelude to the Secretary’ s involvenent in
approving Cass IIl gamng without a state’s consent, this court
can nonet hel ess discover a silent, or “inplicit,” delegation of
secretarial authority. That is, Appellees contend that even t hough
Congress specifically addressed the circunstances under which
secretarial authority can be exercised — and even though those
circunstances are absent here — the Secretary’'s actions are
justifiable because | GRA does not explicitly address the El eventh

Amendnent issue that arose in the wake of Seninole Tribe.

Courts encountering this kind of “whatever-it-takes”
approach to Chevron analysis in the past have rejected it. See,

e.qg., Platte R ver Whooping Crane Critical Habitat Maint. Trust v.

FERC, 962 F.2d 27, 33 (D.C. Cr. 1992) (appeals to a statute’s
broad purposes do not allow the discovery of inplicit del egations
of authority when Congress has explicitly delineated the boundaries
of del egated authority). Wen Congress has directly addressed the
extent of authority delegated to an adm ni strative agency, neither
t he agency nor the courts are free to assune that Congress intended

the Secretary to act in situations |eft unspoken. See Nat'l R R

Passenger Corp. v. Nat’'l Ass’'n of R R Passengers, 414 U. S. 453,

458, 94 S. Ct. 690, 693 (1974) (“Wen a statute limts a thing to

be done in a particular node, it includes the negative of any ot her

nmode.” (quoting Botany Wrsted MIIs v. United States, 278 U. S.
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282, 289, 49 S. C. 129, 132 (1929))).8% Accordingly, admnis-
trative agencies and the courts are “bound, not only by the

ultimate purposes Congress has selected but by the neans it has

deened appropriate, and prescribed, for the pursuit of those

purposes.” M Telecomm Corp. v. AT&T Corp., 512 U S. 218, 231

n.4, 114 S. . 2223, 2232 n.4 (1994) (enphasis added).

Thus, at the heart of the Appellees’ del egation argunent
is the assunption that since Congress did not explicitly wthhold
secretarial rulemaking authority in the event that a tribe is
unabl e to obtain a judicial determ nation of the state’s bad faith,
t he ensui ng congressional “silence” creates an inplicit del egation
under Chevron to pronulgate Class Il gam ng regul ati ons.

That is an inaccurate interpretation of the nature of the
del egation inquiry under Chevron's first step. “Agency authority
may not be lightly presuned.” Mchigan, 268 F.3d at 1082. “Wre
courts to presune a delegation of power absent an express
wi t hhol di ng of such power, agencies would enjoy virtually limtless
hegenony, a result plainly out of keeping with Chevron and quite

likely with the Constitution as well.” Ethyl Corp. v. EPA 51 F. 3d

1053, 1060 (D.C. CGir. 1995); Mchigan, 268 F.3d at 1082.° It

8 See also Pub. Serv. Comm of State of N.Y. v. FERC, 866 F.2d 487
491-92 (D.C. CGir. 1989) (executive agencies “cannot enlarge the choice of
perm ssible procedures beyond those that may fairly be inplied from the
substantive sections and the functions there defined”).

® Nor can congressional silence on an issue be used as a panacea
justifying rulemaking authority untethered from any trace of congressional
intent. “To suggest, as the [Secretary] effectively does, that Chevron step two

is inplicated any tine a statute does not expressly negate the existence of a
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stands to reason t hat when Congress has nade an explicit del egation
of authority to an agency, Congress did not intend to del egate

additional authority sub silentio. See Backcountry Agai nst Dunps

v. EPA, 100 F.3d 147, 151 (D.C. Cr. 1996) (finding that explicit
congressional delegation of authority precludes an inplicit
del egati on nore expansive than Congress’s express terns). Courts
recogni ze an inplicit del egation of rul emaking authority only when
Congress has not spoken directly to the extent of such authority,
or has “intentionally left [conpeting policy interests] to be
resol ved by t he agency charged with adm ni stration of the statute.”
Chevron 467 U.S. at 865-66, 104 S. C. at 2793.

In I GRA, Congress plainly left little renedial authority
for the Secretary to exercise. The judicially-nmanaged schene of
good-faith litigation, followed by negotiation, then nediation
allows the Secretary to step in only at the end of the process, and
then only to adopt procedures based upon the nediator’s proposed
conpact. The Secretary may not decide the state’s good faith; may
not require or nane a nediator; and may not pull out of thin air
the conpact provisions that he is enpowered to enforce. To infer
from this |limted authority that the Secretary was inplicitly

del egated the ability to pronmul gate a whol esal e substitute for the

judicial process anbunts to |ogical alcheny.

clainmed administrative power . . . is both flatly unfaithful to the principles
of administrative | aw and refuted by precedent.” Am_ Bar Ass’'n v. FTC 430 F.3d
457, 468 (D.C. Gir. 2005) (quoting Ry. Labor Executives’ Ass’'nv. Nat’'l|l Mediation
Bd., 29 F.3d 655, 671 (D.C. Gr. 1994) (en banc) (enphasis in original)).
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Citing Sem nole Tribe, Appellees further contend that a

judicial decision can, ex post facto, create a Chevron-type “gap”’

that introduces anmbiguity into the operation of a statutory schene
and thereby authorizes an admnistrative agency to step in and
remedy the anbiguity. This claim ignores Chevron’s well-
established requirenent that any delegation-engendering gap
contained in a statute, whether inplicit or explicit, nust have

been “left open by Congress,” not created after the fact by a

court. Chevron, 467 U. S. at 866, 104 S. C. at 2793 (enphasis
added) . 10

Al t hough later enacted statutory provisions nmay be
relevant to determ ne congressional intent for purposes of Chevron

anbiguity, see Browmn & Wllianson, 529 U S. at 143-44, 120 S. C

at 1306-07, there is no support for the proposition that |ater

10 Mor eover, no other circuit court to have considered the propriety of
the Secretarial Procedures in light of |GRA has discovered the statutory gap
purportedly created by Senmi nole Tribe. The Eleventh G rcuit has suggested
wi thout any analysis that if a state asserted El eventh Arendnent i nmuni ty agai nst
a tribe's lawsuit, the judicial good-faith determination was severable and
unnecessary, and the Secretary coul d sinply enforce agai nst the state regul ati ons
governing Class Il gam ng. See Senminole Tribe of Fla. v. Florida, 11 F. 3d 1016,
1029 (11th Cir. 1994), aff’'d, 517 U S. 44, 116 S. C. 1114 (1996). A close
readi ng of the Eleventh Circuit’s decision, however, denonstrates that it neant
to allowthe Secretary to proceed under IGRAas if a judicial finding of |ack of
good faith had been nmade and a court-appointed nediator failed to bring the
parties to terms. See id. (citing § 2710(d)(7)(B)(vii) as the basis for the
Secretarial Procedures). Nowhere does the Eleventh Circuit claimthat a state’s
exercise of Eleventh Amendment sovereign imunity creates a statutory gap.
Li kewi se, considering IGRA in the wake of the Supreme Court’s Seninole Tribe
decision, the Nnth Grcuit reaffirned the centrality of the statutory bal anci ng
of interests in IGRA s renedial schene, yet did not nmention the apparent gap
Appel l ees claim was created by the Supreme Court. See United States v. The
Spokane Tribe of |ndians, 139 F.3d 1297, 1299-1300 (9th Cr. 1998).
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court decisions affect or effect anbiguity. Chevron’'s del egation
i nquiry gauges congressional intent that 1is independent from
subsequent adm nistrative or judicial constructions of a statute.

See Nat’'|l Cable & Telecomm Ass’'n v. Brand X Internet Servs., 545

U S. 967, 982, 125 S. C. 2688, 2700 (2005) (“[ W het her Congress has
del egated to an agency the authority to interpret a statute does
not depend on the order in which the judicial and admnistrative

constructions occur.”); see also Bowen v. CGeorgetown Univ. Hosp.

488 U. S. 204, 208, 109 S. Ct. 468, 471 (1988)(“It is axiomatic that
an admnistrative agency’'s power to promulgate |egislative
regulations is limted to the authority del egated by Congress.”).
Accordi ngly, even though court interpretation of |GRA produced the
unexpected result that a state may “veto” Cass |Il gamng by
exercising its El eventh Anendnent sovereign i mmunity, that outcone
has no bearing on the scope of the admnistrative authority
originally del egated by Congress to the Secretary.

When it so desires, Congress has the power to confer
expansive interpretive authority on agencies to acconmobdate

changi ng or unpredictabl e circunstances. See, e.q., Massachusetts,

U S at_, 127 S. . at 1462 (“The broad | anguage of [Clean Ar
Act] 8§ 202(a)(1l) reflects an intentional effort to confer
flexibility necessary to forestall . . . obsolescence.”). Like-
w se, Congress knows well how to cabin agency authority through
specific definitions that pretermt flexible interpretation. See,

e.q., Ethyl Corp., 51 F.3d at 1058 (Congress unanbiguously
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expressed that waiver decisions made wunder Clean Air Act
8§ 211(f)(4) are based exclusively on one criterion). However, the
fact that later-arising circunstances cause a statute not to
function as Congress i ntended does not expand the congressionally-
mandat ed, narrow scope of the agency’'s power. For exanple, in
evaluating the validity of the Federal Reserve’s interpretation of

t he Bank Hol ding Conpany Act in Dinension Financial, the Suprene

Court observed that:

Congress defined with specificity certain transactions
that constitute banking subject to regulation. The
statute nmay be i nperfect, but the [ Federal Reserve] Board
has no power to correct flaws that it perceives in the
statute it is enpowered to admnister. |Its rul enmaking
power is limted to adopting regulations to carry into
effect the will of Congress as expressed in the statute.
| f the Bank Hol di ng Conpany Act falls short of providing
saf eguards desirable or necessary to protect the public
interest, that is a problemfor Congress, not that Board
or the courts, to address.
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Dinension Fin. at 374-75, 106 S. C. at 689. |In strikingly

simlar terns, the Semnole Tribe Court rejected Florida's

invitation to prescribe a renedy unsupported by the |anguage and
| egislative history of IGRA. 517 U. S at 76, 116 S. C. at 1133
(“Nor are we free torewite [IGRA's] statutory schene in order to
approxi mate what we think Congress m ght have wanted had it known
that 8§ 2710(d)(7) was beyond its authority. |If that effort is to
be made, it should be nade by Congress, not by the federal

courts.”).1?

u Under the Chevron anal ysis, the question is whether Congress could
be said to have del egated explicit or inplicit authority to the agency to deal
with an i ssue. W focus here oninplicit delegation since | GRA I ndisputably does
not address the post-Seninole Tribe state of affairs. The D ssent suggests that
Congress effects an inplicit delegation of legislative authority each tine it
deci des an i ssue and wit hhol ds power fromthe agency in so doing. Followingthis
ungainly line of reasoning to its conclusion, the D ssent would hold that any
time a court overturns a statute speaking expressly to an adninistrative issue,
t he agency has been del egated de facto inplicit authority to revi se the procedure
as it sees fit. That result stands Congress’s exertion of power on it head,
transfornms a denial of agency authority into aninplicit del egation thereto, and
radi cal |l y undercuts the Supreme Court’s attenpt in Chevron to di stinguish between
congr essi onal power and agency authority in a principled way. |In the Indian
gam ng context, Congress reacted to the Cabazon Band decision by adopting a
hi ghly conpl ex schene to bal ance the tribal-state interests inherent in Indian
gam ng. Congress could have sinply authorized the Secretary to pronul gate
conpacts however he chose to do so, or, it could have refrained from acting
entirely. It took neither route. Instead, it explicitly w thheld power fromthe
Secretary to acconplish | GRA' s bal anci ng schenme. As D nension Financi al states,
no court decision can restore power that was w thheld by Congress.

12 This coment was made in the context of the Supreme Court’s
rejection of a judicially crafted Ex Parte Young renmedy —not the Secretarial
Procedures at issue in this appeal. But Florida s proposed Ex Parte Young renedy
was rejected by the Suprene Court because, like the Secretarial Procedures, it
was contrary to the “carefully crafted and intricate renedi al schene set forth
in § 2710(d)(7)” by Congress. Senminole Tribe, 517 U.S. at 73-74, 116 S. C. at
1132. The Suprene Court’s reason for rejecting the Ex Parte Young renedy thus
applies with equal force to the Secretarial Procedures here. Nevertheless, we
acknow edge that the Court explicitly refused to consider the Eleventh Grcuit’s
“substitute renedy” of Secretarial Procedures. 1d. at 76, 116 S. . at 1133;
see also 517 U S. 1133, 116 S. C. 1416 (1996) (rmem).
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Nor does the fact that judicial interpretation of a
statute | eads to consequences unforeseen by Congress nake a statute

“anbi guous” within the neaning of Chevron. See, e.q., Exxon Mbi

Corp. v. Allapattah Servs., Inc., 545 U. S. 546, 567, 125 S. C

2611, 2625 (2005)(rejecting legislative history that m ght have
denonstrated Congress “did not intend” to overrule a case because
the statutory | anguage was unanbi guous that Congress did in fact

overrule the case); In re Abbott Labs., 51 F.3d 524, 528-29 (5th

Cr. 1995) (applying the plain neaning of a statute even though
that construction “may have been a clerical error”); see also

Thonpson v. Goetzmann, 337 F.3d 489 (5th Cr. 2003). |In Thonpson,

t he Departnment of Health & Human Servi ces sought deference for its
interpretation of a particular term as construed in the applicable
regulations and in its lawsuit for Medicare reinbursenent. The
court stated:
[We reiterate that the courts are not in the business of
anendi ng legislation. If the plain | anguage of the NSP
statute produces the legislatively unintended result
claimed by the governnent, the governnent’s conplaint
shoul d be addressed to Congress, not to the courts, for
such revision as Congress may deemwarranted, if any.
ld. at 493. Court decisions cannot serve to dilate or contract the
scope of authority delegated by Congress to an admnistrative

agency because delegation is a matter of legislative intent, not

judicial interpretation. Thus, if Congress did not originally
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intend to confer rulenmaking authority, the Secretary cannot
synt hesi ze that authority froma judicial opinion.?®

3. Reasonabl eness of Secretarial Procedures
Under Chevron's Step Two

Even were we to conclude under the Chevron step-one

analysis that Sem nole Tribe effected a sub rosa del egation of

admnistrative authority allowng the Secretary to ignore
Congress’s explicit limtation of hi s authority in
8§ 2710(d)(7)(B)(vii), the Secretarial Procedures still cannot pass

must er under Chevron step two because they do not reasonably

13 The United States’ analogy to the Coal Act cases fails to |end
support to its endorsenent of the unauthorized actions Interior has takeninthis
case. The Fourth Circuit’'s decision in The Pittston Co. v. United States,
368 F.3d 385 (4th Cr. 2004), stands only for the proposition that an
administrative agency’'s interpretation of a statute in light of a subsequent
judicial decision may be pernissible if that interpretation is (1) faithful to
the authority Congress originally delegated to the agency and (2) does not
contradict the plain|anguage of the statute. That uncontroversial stance shares
our view that the scope of authority del egated by Congress to an admi nistrative
agency is not altered by subsequent devel opnents. See, e.qg., Brand X, 545 U S
at 983, 125 S. C. at 2700. As the Pittston court recognized, the beneficiary
reassi gnnents undertaken by the Social Security Comm ssioner in the wake of
Eastern Enterprises v. Apfel, 524 U S 498, 118 S. C. 2131 (1998), did not

“violate[] or disturb[] the structure of the Coal Act . . . . [The Conm ssioner]
foll owed the Coal Act’'s assignnent structure to the letter. . . . [T]he fact and
net hod of applying the Coal Act . . . have not changed.” 368 F.3d at 404-05; see

also A T. Massey Coal Co. v. Holland, 472 F.3d 148, 167 (4th Cr. 2006)
(“ID el egation nust appear from the statute itself, not from the agency’'s
actions”); Sidney Coal Co. v. Soc. Sec. Admin., 427 F.3d 336, 347 n.15 (6th Gr.
2005). The sane cannot be said of the Secretary’ s actions. In stark contrast
to the Commissioner’s reassignments in Pittston, here the Secretary did not
pronul gate Cass |11 gaming regul ations that correspond to the structure of | GRA
Instead, the Secretary has erected an ersatz renedi al schene that exceeds the
authority Congress del egated to the Secretary under | GRA s renedi al provisions.
Pittston does not support the creation of a novel renedial scheme never
envi si oned by Congress and specifically contradictory of Congress’s expressed
intent concerning the scope of secretarial rulemaking. The application of a
preexi sting renmedial scheme to a narrower pool of plan participants that was
approved in Pittston is not renotely anal ogous to the whol esal e i nventi on of the
remedi al schene that we are confronted with in the Secretarial Procedures

Pittston | ends no support for the unprecedented “gapfilling” that the Secretary
has undertaken in this case.
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ef fectuate Congress’s intent for IGRA.  “If [the agency’s] choice
represents a reasonabl e accommodati on of conflicting policies that
were commtted to the agency’s care by the statute,” a court wll
not disturb that choice “unless it appears from the statute or
| egislative history that the accommobdati on i s not one that Congress
woul d have sanctioned.” Chevron, 467 U.S. at 845, 104 S. . at

2783 (quoting United States v. Shiner, 367 U S. 374, 382-83, 81

S. . 1554, 1560-61 (1961)); see also United States v. Riverside

Bayvi ew Hones, Inc., 474 U. S. 121, 131, 106 S. C. 455, 462 (1985)

(Chevron step two entails eval uation of agency action “in |ight of

the | anguage, policies and legislative history of the Act.”). In
any event, “Iplolicy considerations cannot override our
interpretation of the text and structure of the Act.” Cent. Bank

of Denver, N.A., v. First Interstate Bank of Denver, N. A , 511 U. S.

164, 188, 114 S. C. 1439, 1453-54 (1994). “The judiciary is the
final authority on issues of statutory construction and nmust reject
admnistrative constructions which are contrary to clear
congressional intent.” Chevron, 467 U S. at 843 n.9, 104 S. C. at
2782 n.9. Thus, as with the delegation inquiry, Chevron step two
conpel s a judicial evaluation of congressional intent. Because the
Secretary’s actions clearly violate IGRA's intent, they are
unr easonabl e.

In I GRA, Congress struck a “finely-tuned bal ance bet ween
the interests of the states and the tribes” to renedy the Cabazon
Band prohibition on state regulation of Indian gam ng. United
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States v. Spokane Tribe of Indians, 139 F.3d 1297, 1301 (9th Cr.

1998); S. Rep. No 100-446, at 2 (1988), as reprinted in 1988

US CCAN 3071, 3071-72 (noting Cabazon Band’'s hol ding that

tribes “have a right to conduct gamng activities on Indian |ands
unhi ndered by State regulation”). Congress attenpted to “provide
a neans by which tribal and State governnents can realize their
uni que and i ndi vi dual governnental objectives” by giving tribes the
opportunity to negotiate a Class Il gam ng conpact, and by gi ving
states the protection of an objective judicial internediary in case
negoti ati ons prove unsuccessful. S. Rer. No. 100-446, at 13 (1988),

as reprinted in 1988 U. S.C.C. AN 3071, 3083.

The lynchpin of IGRA's balancing of interests is the
tribal-state conpact. Ml ding the provisions for negotiation of a
conpact with the renedial structure ultimately included in IGRA
took over five years to acconplish legislatively. Mor eover,
| GRA's legislative history anply denonstrates that Congress vi ewed
the conpact as an indispensable prerequisite to Cass |IIl gam ng.

See id. at 6, as reprinted in 1988 U S. C.C. A N 3071, 3076

(“[1 GRA] does not contenpl ate and does not provide for the conduct

of Class IIl gamng activities on Indian |lands in the absence of a
tribal-State conpact”); id. (“tribes will be unable to enter into
[Class Il11] gamng unless a conpact is in place”). Congr ess

14 The legislation to enable Indian gaming was first introduced as

H R 4566, 97th Cong. (1983), by Representative Morris Udall in 1983. S. 555,
100t h Cong. (1988), introduced by Senator Daniel |nouye, was enacted into | aw as
| GRA in 1988.

32



consi dered —and rejected —other renedial structures that did not
guarantee states such protections. The | egislature eventually
settled on IGRA's judicial renmedy and the tribal-state conpact
requi renent as the “best nmechanismto assure that the interests of

both sovereign entities are net with respect to the regul ation of

conplex gamng enterprises.” Id. at 13, as _reprinted in 1988
US CCAN 3071, 3083.

Congressional intent onthis scoreis pellucid. In order
to conduct Class IlIl gamng, tribes nust either: (1) negotiate a
vol untary conpact with the state, see 25 U S. C. § 2710(d)(3)(A)-
(©; (2) obtain the state’s agreenent to the nedi ator-sel ected
conpact that follows the judicial good-faith process, see
§ 2710(d)(7)(B)(iii)-(vi); or (3) obtain secretarial Cass III

procedur es based on the nediator-selected conpact,

(0]
D
D

8§ 2710(d)(7)(B)(vii)(l). Absent a tribal-state conpact, the
statute forbids tribes to offer Class Il gam ng.

The tribal-state conpact is in fact so central to the
| GRA process that it is the only neans by which the tribe can avoid
incurring liability under other federal statutes that regulate
| ndi an gam ng. Two statutes, both of which antedate |IGRA are
relevant to this issue. First, the Johnson Act, 15 U. S.C. § 1175
et _seq., prohibits the possession or use of “any ganbling device

wthin Indian country.” 1d. 8§ 1175(a). Second, 18 U S.C
8 1166 punishes ganbling in Indian country in derogation of state
| aw. Congress coordinated | GRA with these crimnal provisions by
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providing that the tribal-state conpact is the exclusive neans of
avoiding gam ng-related violations.? Apart from the limted
circunstances in which IGRA allows Cass Il gamng to be inposed
by the Secretary following exhaustion of the judicial good-
faith/ mediation process, Cass Ill gamng remains illegal in Indian
country without a tribal-state conpact.

The role the Secretary plays and the power he w elds
under the Procedures bear no resenblance to the secretarial power
expressly delegated by Congress under | GRA First, |IGRA
i nterposes, before any secretarial involvenent, the requirenent
that an inpartial factfinder determ ne whether the state has
negotiated in good faith. See § 2710(d)(7)(B)(iii). Under the
Secretarial Procedures, however, it matters not that a state
undert ook good-faith negotiations with the tribe: The Secretary
may prescribe Cass IIl gamng irrespective of a state' s good
faith. See 25 CF.R 8§ 291.7-.8. This result contravenes the
pl ai n | anguage of | GRA

Second, wunder IGRA, if nediation is ordered, it is
undertaken by a neutral, judicially-appointed nediator who

obj ectively wei ghs the proposals submtted by the state and tri be.

15 See | GRA § 2710(d) (6) (Johnson Act does not apply to gam ng conduct ed
under a tribal-state conpact); see also United States v. Cook, 922 F.2d 1026,
1034 (2d Cir. 1991) (Johnson Act liability waived only by a Cass Ill gamng
conpact between a state and tribe). Li kewise, 18 U.S.C § 1166(c)(2),
referencing | GRA, excepts “class |Il gaming conducted under a Tribal-State
conpact.” See, e.q., Mshantucket Pequot Tribe v. Connecticut, 913 F.2d 1024,
1031 (2d Cr. 1990) (tribal-state conpact required for waiver of 18 U. S.C. § 1166
liability).
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See 8§ 2710(d)(7)(B)(iv). Under the Procedures, however, the
Secretary selects the nediator. 25 CF.R 8 291.9. 1In light of
the Secretary’ s statutory trust obligationto protect the interests
of Indian tribes, this aspect of the Procedures is stacked agai nst
t he obj ective interest-bal anci ng Congress i ntended and creates the
strong inpression of a biased nediation process. See, e.q.,

Ki ckapoo Tribe of Indians of Kickapoo Reservation in Kan. V.

Babbitt, 43 F.3d 1491, 1499 (D.C. Cir. 1995) (noting that “the
Secretary was not in a position to chanpion the State’s position in

view of his trust obligations to the tribe.” (citing Heckman v.

United States, 224 U S. 413, 444-45, 32 S. CO. 424, 433-34

(1912))). Common sense dictates that the Secretary cannot play the
role of tribal trustee and objective arbiter of both parties

interests sinmultaneously. Congress did not intend this incoherent
result.

Third, whereas under |GRA's renedial schene the court-
appoi nted nedi ator essentially defines the regulations that the
Secretary nmay pronul gate, the Procedures enable the Secretary to
di sregard not only the nediator’s proposal, but also the proposals

of the state and tribe.® |GRA s renedi al process makes cl ear that

16 Conpare 8§ 2710(d)(7)(B)(vii) (“the nmediator shall notify the
Secretary and the Secretary shall prescribe . . . procedures (lI) which are
consi stent with the proposed conpact sel ected by the nmedi at or under cl ause (iv))
with 256 CF.R 8 291.11(c) (“If the Secretary rejects the nmediator’s proposal
. he/ she must prescribe appropriate procedures within 60 days under which
Class IIl gaming may take place that conport with the nediator’s selected
proposal as nuch as possi bl e, the provisions of | GRA, and t he rel evant provi sions
of the laws of the State.”).
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Congress did not intend to delegate to the Secretary unbridled
power to prescribe Cass Il regul ations.

Fourth, the Secretarial Procedures contenplate Class |11
gamng in the absence of a tribal-state conpact — directly in

derogation of Congress’s repeated and enphatic insistence. See,

e.qg., S. Rer. No 100-446, at 6 (1988), as reprinted in 1988
US CCAN 3071, 3076 (“[I GRA] does not contenpl ate and does not
provide for the conduct of class Ill gamng activities on Indian
lands in the absence of a tribal-State conpact.”). The only
exception to the conpact requirenent Congress envisioned was the
promul gati on of procedures after a bad-faith determ nation and in
concert with the proposal selected by a court-appointed nedi ator.
Yet in spite of this single statutory exception —the product of
| GRA’ s conpl ex and bal anced renedi al schenme —Appellees naintain it
is equally reasonable to assune that Congress intended a wai ver of
liability under the Johnson Act and 18 U.S.C. § 1166 even w t hout
a judicial determnation of bad faith; w thout the participation of
a court-appointed nmediator; and w thout the requirenment that the

regul ations ultimately pronul gated be “consi stent with the proposed

1 Departrment of the Interior and Rel at ed Agenci es Appropri ations Act,
Pub. L. No. 105-83, 111 Stat. 1543, 1570 (1998) (“SENSE OF THE SENATE CONCERN NG
INDIAN GAM NG It is the sense of the Senate that the United States Departnment
of Justice should vigorously enforce the provisions of the Indian Gani ng
Regul atory Act requiring an approved Tribal -State gam ng conpact prior to the
initiation of class Il gaming on Indian |ands.”)
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conpact sel ected by t he [ court - appoi nt ed] medi ator.”
8§ 2710(d) (7)(b)(vii)(l).1s

For all these reasons, the Secretary’'s Cass |III
Procedures are not a reasonable interpretation of | GRA especially
when vi ewed agai nst “their place in the overall statutory schene.”

Brown & WIlianson, 529 U S. at 133, 120 S. Ct. at 1301. The

Secretary, of course, is not authorized to pronul gate regul ati ons

in violation of federal |aw, see Sohappy v. Hodel, 911 F.2d 1312,

1320 (9th Gr. 1990), yet the Secretarial Procedures stand in
direct violation of |ICGRA the Johnson Act, and 18 U S. C. § 1166
insofar as they may authorize Class Il gam ng w thout a conpact.
Because “the Executive Branch is not permtted to adm nister the
Act in a manner that is inconsistent wth the admnistrative

structure that Congress enacted into law,” and because doing so

constitutes an unreasonable interpretation of Congress’s intent,

18 Commentators have noted the problens with the Procedures. See
Rebecca S. Li ndner-Cornelius, Note, The Secretary of the Interior as Referee: The
States, The Indian Nations, and How Ganmbling Led to the Illegality of the

Secretary of the Interior’s Requlations in 25 CF.R § 291, 84 MARQUETTE L. REV.
685, 695 (2001) (arguing that the regul ations are unconstitutional and noting
that “when a state clains it has negotiated in good faith to no avail, the only
recourse it is left with is a biased factfinder who can do what it wants w t hout
any state input”); Nicholas S. Goldin, Note, Casting a New Light on Tribal Casino
Gaming: Wiy Congress Should Curtail the Scope of H gh Stakes Indian Ganing,
84 CORNELL L. Rev. 798, 843-44 (1999) (arguing that the Procedures are “troubling”
because the Secretary “assunmes a nassive unilateral power that Congress did not
intend to del egate” and because the Procedures “nake a travesty of the concept
of federalismand inits place substitute a systemin which Washington clains it
knows best what state | aws nean”); Joe Laxague, Note, Indian Gaming and Tribal -
State Negotiations: Wio Should Decide the |Issue of Bad Faith?, 25 J. LEGsS. 77,
91 (1999) (arguing that the Procedures “do both parties a disservice and badly
skew t he bal ance of interests intended by Congress when it wote the | GRA").
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the Secretarial Procedures cannot pass nuster under Chevron step

t wo. ETSI Pipeline Project, 484 U S. at 157, 108 S. C. at 817.

4. Ceneral Authority Statutes

An alternative contention raised by Appellees is that
secretarial authority to promul gate the Procedures derives fromthe
gener al Indian trust statutes when read in concert wth
§ 2710(d)(7)(B)(vii). See 25 U S C 88 2, 9; 64 Fed. Reg.
17,535-02, 17,536 (Apr. 12, 1999). To be sure, courts may consi der
“generally conferred authority” 1in the statutory scheme to
determ ne the propriety of adm nistrative agency action. United

States v. Mead Corp., 533 U S 218, 229, 121 S. CO. 2164, 2172

(2001). But sections 2 and 9 do not grant Interior “a general

power to make rul es governing Indian conduct.” O.gganized Vill. of

Kake v. Egan, 369 U. S. 60, 63, 82 S. (. 562, 564 (1962). |nstead,

the authority Congress there delegated to the Secretary only all ows
prescription of regulations that inplenent “specific laws,” id.,
and that are consistent with other relevant federal |egislation.

See Morton v. Ruiz, 415 U S. 199, 232, 94 S. (. 1055, 1073 (1974);

N. Arapahoe Tribe v. Hodel, 808 F.2d 741, 748 (10th Cr. 1987)

(citing Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U S.

402, 91 S. C. 814 (1971)). Thus, in Village of Kake, the

Secretary i ssued fishing regul ati ons ostensi bly permtted under the
White Act and the Al aska St atehood Act. However, the regul ations,

which allowed the Kake community to operate four fish traps,
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violated Al aska's anti-fish-trap and conservation | aw. Because
Interior could point tono affirmative statutory grant of authority
that allowed the Secretary to issue regulations in derogation of
state law, the Suprene Court held that the Secretary had exceeded
the authority granted by sections 2 and 9. |d. at 62, 82 S. C. at

564. Village of Kake denonstrates that the Secretary | acks carte

bl anche to issue regulations pursuant to a generalized grant of
authority untethered fromthe confines of preexisting statutorily

defined rights. See United States v. Eberhardt, 789 F.2d 1354,

1360 (9th Cir. 1986).

For exanple, in Eberhardt, the Ninth Crcuit approved
secretarial regulations inposing a noratoriumon commercial fishing
on the Hoopa Vall ey Reservation. The court held that the Secretary
was aut horized to i ssue the regul ati ons pursuant to the preexisting
fishing rights that were granted when Congress authorized creation

of the Hoopa Val l ey Reservation by statute. See People v. MCovey,

685 P.2d 687, 697 (Cal. 1984) (citing Menom nee Tribe v. United

States, 391 U. S. 404, 405-06, 88 S. . 1705, 1707 (1968)). In
simlar fashion, the caselaw overwhelmngly <confirns that
sections 2 and 9 do not enpower issuance of regulations wthout a

statutory antecedent. See, e.q., Washington v. Wsh. State

Commer ci al Passenger Fi shing Vessel Assoc., 443 U.S. 658, 691, 99

S. C. 3055, 3077 (1979) (sections 2 and 9 effectuate rights

granted by treaty); N.__ Arapahoe Tribe, 808 F.2d at 749 (genera

trust statutes “together with the Treaty . . . provide the neces-
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sary authority for the Secretary to enact these regulations.”);

United States v. M chigan, 623 F.2d 448, 450 (6th G r. 1980)

(uphol di ng secretarial regulations governing rights conferred by

treaty).®®

| GRA, however, does not guarantee an Indian tribe the
right to conduct Class IIl gam ng and therefore cannot serve as a
statutory antecedent justifying the Secretarial Procedures. |GRA

grants tribes the right to negotiate the terns of a tribal-state
conpact, see 25 U S.C. 8§ 2710(d)(3)(A), and by agreenent to
“regulate class IIl gamng on its Indian |lands concurrently with
the State.” § 2710(d)(5). Tribes, |ikew se, have the right to
bring suit against a state for its failure “to enter into
negotiations with the Indian tribe.” See 8§ 2710(d)(7)(A)(i).

Sem nole Tribe, of course, clarified that the tribe’'s right is

subject to the state’s exercise of an affirmative jurisdictional

19 In addition to the requirenment that the regulations be issued in
accordance with the rights conferred on the tribe by existing federal
| egi sl ation, here, | GRA courts have recogni zed that sections 2 and 9 address the
protection and managenent of “Indian trust resources” - typically natural
resources or property. See, e.g., Washington v. Wash. State Commerci al Passenger
Fi shing Vessel Assoc., 443 U.S. 658, 99 S. . 3055 (1979) (fishing rights);
Chi ppewa Indians of Mnn. v. United States, 301 U.S. 358, 57 S. C. 826 (1937)
(land allotnent); Pyramid Lake Paiute Tribe of Indians v. United States Dep't of
Navy, 898 F.2d 1410 (9th G r. 1990) (fisheries preservation); N._Arapahoe Tribe
V. Hodel, 808 F.2d 741 (10th Cr. 1987) (hunting and fishing rights); see also
Morton v. Ruiz, 415 U S 199, 94 S C. 1055 (1974) (paynent of general
assi stance benefits authorized under 25 U.S.C. § 13); Seminole Nation v. United
States, 316 U S. 286, 62 S. C. 1049 (1942) (rnoney held in trust by the United
States). Appellees’ assertion that sections 2 and 9 apply here assunes that
anticipated ganbling revenues constitute an Indian trust resource within the
neani ng of those statutes. This assertionis especially unjustified since, under
IGRA, after a tribal-state conpact is in place the Secretary has no role
what soever in the nanagenment or oversight of Cass IIl ganmng. See 25 U S. C
§ 2710(d)(5).
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def ense under the El eventh Anendnent. |n any case, the Secretary’s
acting under sections 2 and 9 cannot sidestep IGRA s renedial
process for tw reasons. First, there would have been no reason
for IGRA to prescribe any procedures had Congress been wlling to
or believed it could entrust them entirely to the Secretary’s
general powers. Second, the fact that IGRA clearly limted the
Secretary’s interventioninto Cass |l gam ng conpacts constitutes
t he best evidence of congressional intent tolimt the Secretary’s
role.
V. CONCLUSI ON

The Secretarial Procedures violate the unanbiguous
| anguage of | GRA and congressional intent by bypassing the neutral
judicial process that centrally protects the state’'s role in
authorizing tribal Cass Ill gamng. Congress, to be sure, could

omt states entirely fromC ass Il gam ng regul ati on. See Cabazon

Band, 480 U S. at 207, 107 S. C. at 1087. But we need not
specul ate on legislative alternatives that Congress m ght adopt in

response to Sem nole Tribe. Suffice it here to say that the

bal ance Congress did strike cannot be wholly revised by substitute
procedures that contradict Congress’s explicit statutory instruc-
tions. The Secretarial Procedures are invalid and constitute an
unreasonabl e interpretation of | GRA. Wen, as here, “the intent of
Congress is clear, that is the end of the matter; for the court, as

wel | as the agency, nust give effect to the unanbi guously expressed
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intent of Congress.” Chevron, 467 U S. at 842-43, 104 S. C. at
2781.

Pursuant to the foregoing discussion, we REVERSE the
district court’s judgnent and REMAND for further proceedings
consistent with this opinion.

REVERSED and REMANDED.
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KING, Circuit Judge, concurring in part and in the judgment:

I concur in Part I11.A of the opinion, which deals with justiciability. On
the merits, | concur only in the judgment, reversing the district court’s
conclusion that the Secretary of the Interior (“Secretary”) had the authority to
promulgate the challenged regulations.

In my view, the lack of any provision in the Indian Gaming Regulatory Act
(“IGRA”) addressing the dismissal of an Indian tribe’s enforcement suit on
sovereign immunity grounds is a statutory gap that is akin to the gap recognized
in The Pittston Company v. United States, 368 F.3d 385, 403-04 (4th Cir. 2004),
and Sidney Coal Company, Inc. v. Social Security Administration, 427 F.3d 336,
346 (6th Cir. 2005). Those cases held that the Social Security Commissioner had
implicit authority to fill a gap exposed by the Supreme Court’'s invalidation of a
portion of the Coal Industry Retiree Health Benefit Act of 1992; in this case the
Secretary’s general authority to effectuate statutes relating to Indian affairs
provides analogous gap-filling power with regard to IGRA. See 25 U.S.C. 8§ 2,
9; Mortonv. Ruiz, 415 U.S. 199, 231 (1974); Organized Village of Kake v. Egan,
369 U.S. 60, 63 (1962).

However, the Secretary's authority to effectuate IGRA's provisions does
not include the power to jettison some of those provisions in the cause of
gap-filling, regardless of whether they no longer seem wise or appropriate in
light of events that Congress did not foresee. In my opinion, the method used by
the Secretary to fill the gap here—creating an alternative remedial scheme that
allows the Secretary to issue Class Il gaming procedures without Congress’s
chosen prerequisites of a court determination of a state’s bad faith and court-
directed mediation, see 25 U.S.C. § 2710(d)(7)—goes beyond the mere
effectuation of IGRA’s provisions into the realm of wholesale statutory

amendment. Cf. Gonzales v. Oregon, 546 U.S. 243, 258 (2006) (“Chevron
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deference. .. is not accorded merely because the statute is ambiguous . . .. To begin
with, the rule must be promulgated pursuant to authority Congress has delegated to
the official.”). By omitting those prerequisites, t hough f or understandable reasons,
the Secretary’s method fails to preserve the core safeguards by which state interests
are protected in Congress’'s “carefully crafted and intricate remedial scheme.”
Seminole Tribe of Florida v. Florida, 517 U.S. 44, 73-74 (1996); cf. Ragsdale v.
Wolverine World Wide, Inc.,, 535 U.S. 81, 91 (2002) (invalidating an
administrator’s remedial regulation that “worked an end run around important
limitations of the [relevant] statute’s remedial scheme” by allowing a penalty to
be imposed without the threshold court determination provided for by the
statute). And despite a state’s unforeseen and unintended ability to prevent the
necessary court involvement from occurring, the Secretary “has no power to
correct flaws that [he] perceives in the statute [he] is empowered to administer.
[His] rulemaking power is limited to adopting regulations to carry into effect the
will of Congress as expressed in the statute.” Board of Governors v. Dimension
Fin. Corp., 474 U.S. 361, 374 (1986).

Today's decision returns IGRA’s Class IlIl gaming system to the
complicated situation that existed after the Supreme Court's decision in
Seminole Tribe, with a state having the leverage to block gaming on Indian land
under IGRA in a manner wholly contrary to Congress’s intent. Alternatively,
one could argue that a tribe dealing with a state that will not negotiate or
consent to an enforcement suit is no longer bound by IGRA'’s prohibition on
gaming without a compact, depending on the circumstances. See, e.g., United
States v. Spokane Tribe of Indians, 139 F.3d 1297 (9th Cir. 1998). We do not
resolve these difficulties here, as they are not before this court. But because
neither result is consistent with IGRA'’s design, the situation clearly calls for

congressional action.
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DENNI'S, G rcuit Judge, dissenting.

| .

The State of Texas permts certain types of gam ng equival ent
to Cass Il gamng as defined by the I GRA. But Texas adamantly
refuses to negotiate with the Kickapoo Traditional Tribe towards a
Class Il gam ng conpact under the | GRA and has bl ocked the tribe
from seeking a renmedy in federal court by invoking its right to
El event h Anmendnent sovereign immunity from suit. Therefore, the
Tribe pursued its only alternate renmedy of asking the Secretary of
the Interior to issue Class |Il gamng procedures under the
Secretarial Ganming Procedures, 25 C.F.R 88 291.1-291.15. The
Secretary requested comment fromthe State of Texas pursuant to 25
CFR 8 291.7, but the state declined to comment. The Secretary
has not yet taken final action on the Tribe s proposal.

The State of Texas brought this action against the Secretary,
the Departnent of the Interior and the United States chall enging
the authority of the Secretary to pronmul gate the Secretarial Gam ng
Procedures regulations and seeking to permanently enjoin the
application of 25 CF. R § 291.1, et seq., in respect to the state
of Texas. The Kickapoo Traditional Tribe intervened. The district
court ruled that Texas's clains were not ripe, but expressed its
opi nion that the regul ati ons were validly promul gated and shoul d be

upheld. Texas v. United States, 362 F. Supp.2d 765 (WD. Tex

2004). Texas appeal ed. The def endant s-appel |l ees and the intervener

45



contend that Texas's suit should be dism ssed because it |acks
standing, its claim is not ripe, and the Secretarial Gam ng
Procedures regul ations are valid. | pretermt the serious standing
and ripeness issues but dissent fromthe nerits of Chief Judge
Jones’ opinion, portions of Judge King’ s opinion, and the judgnent
for the foll ow ng reasons.

.

The principles governing our review of the Secretary’'s
interpretation and inplenentation of the pertinent statutes are
wel|l established. Admnistrative inplenentation of a particul ar
statutory provision qualifies for Chevron deference when it appears
t hat Congress del egated authority to the agency generally to nmake
rules carrying the force of aw, and that the agency interpretation
claimng deference was pronulgated in the exercise of that

authority. United States v. Mead Corp., 533 U. S. 218 (2001); see

al so Chevron, U S. A, Inc. v. Natural Res. Def. Council, Inc., 467

U S 837 (1984). Congressional delegation to an admnistrative
agency of authority generally to nmake rules carrying the force of
| aw may be shown in a variety of ways, as by an agency’s power to
engage in adjudication or notice-and-conmment rule-nmaking, or by
sone other indication of a conparable congressional intent. Mead,
533 U. S. at 227.

When Congress has explicitly |l eft a gap for an agency to fill,

there is an express delegation of authority to the agency to
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elucidate a specific provision of the statute by regul ation, and
any ensuing regulationis binding in the courts unl ess procedural ly
defective, arbitrary or capricious in substance, or manifestly
contrary to the statute. 1 d. Consi derabl e wei ght shoul d be accor ded
to an executive departnent’s construction of a statutory schene it
is entrusted to admnister. 1d. “The power of an admnistrative
agency to adm ni ster a congressionally created and funded program
necessarily requires the fornulation of policy and the maki ng of
rules to fill any gap left, inplicitly or explicitly, by Congress.”

Morton v. Ruiz, 415 U S. 199, 231-32 (1974).

When circunstances i nply that Congress woul d expect an agency
to be able to speak with the force of |aw, even t hough Congress nmay
not have expressly delegated authority or responsibility to
i npl ement a particul ar provision, areview ng court has no busi ness
rejecting an agency’s exercise of its generally conferred authority
to resolve a particular statutory anmbiguity sinply because the
agency’ s chosen resol ution seens unwi se, and instead is obliged to
accept the agency’s position if Congress has not previously spoken
to the point at issue and the agency’'s interpretation 1is
reasonable. |d. at 229.

L1,

The regul ati ons chal | enged here, pertaining tothe Secretari al

Gam ng Procedures, deserve Chevron deference because Congress

explicitly authorized the Secretary to promulgate regulations to
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carry into effect any statute relating to Indian affairs or
arising out of Indian relations, see 25 U.S.C. 88 1a, 2 & 9; and
inplicitly authorized the Secretary to promul gate the regul ati ons
at issue here to fill the gap in the IGRA created by Congress’s
unintentional failure to provide for the unforeseen i neffectiveness
of a federal court suit as the tribal renmedy in cases in which a
state refused to bargain in good faith and invoked its Eleventh
Amendnment sovereign inmmunity; the regulations are reasonably
desi gned and appropriate for carrying into effect the I1GRA after
the ineffectiveness of its renedial provision was revealed by

Sem nole Tribe of Florida v. Florida, 517 U S. 44 (1996); and the

regulations are binding in the courts because they are not
procedurally defective, arbitrary or capricious in substance, or
mani festly contrary to the statutes.

Begi nning in 1832 and 1834, Congress explicitly authorized the
Presi dent through the Secretary of the Interior to “prescribe such
regulations as he may think fit for carrying into effect the
various provisions of any act relating to Indian affairs, and for
the settlenent of the accounts of Indian affairs,” 25 U S.C. § 9,
and to authorize the Comm ssioner of Indian affairs to, “under the
direction of the Secretary of the Interior, and agreeably to such
regul ations as the President may prescri be, have the managenent of

all Indian affairs and of all matters arising out of |Indian
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relations.” 25 U S.C. 8§ 2.! Acting pursuant to these broad powers,
the Secretary has, follow ng formal notice-and-coment rul e-nmaki ng
procedures, promul gated procedures governi ng nunerous prograns and
activities related to Indian affairs and rel ations.

Prior to the enactnment of the IGRA states generally were
precluded from any regulation of gam ng on Indian reservations.

California v. Cabazon Band of M ssion |Indians, 480 U S. 202 (1987).

The | GRA, by offering states an opportunity to participate with
Indian tribes in establishing gamng through a tribal-state
conpact, “extend[ed] to the States a power wi thheld from them by
the Constitution.” Semnole, 517 U S. at 58. Consequently, it is
clear that before the enactnent of the IGRA, the Secretary could
have adopted, under 25 U. S.C. 88 l1la, 2, &9, regul ati ons approving
and governing ganbling on Indian reservations to the extent it was
not prohibited by general state | aws.

Congress’s enactnent of the I1GRA in 1988 did not in any way
dimnish the broad powers of the President or the Secretary to
“prescribe such regulations as he may think fit for carrying into
effect ... any act relating to Indian affairs ... or [nanagenent
of] matters arising out of Indian relations.” See 25 U. S.C. 88 2 &
9. Wen the Suprene Court subsequently held in Sem nole that

Congress is not authorized by the Indian commerce clause to

1 See Morton v. Ruiz, 415 U S 199 (1974); see also 25
U S C 8§ 1la.
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abrogate a state’'s Eleventh Anendnent sovereign inmunity, this
unforeseen event disclosed the ineffectiveness of the renedy
Congress had granted tribes in the IGRAto sue recalcitrant states
in federal court. The immediate result was that states could, as
Texas has done, refuse to bargain and invoke sovereign inmunity
against a tribe's federal court renedy. This revealed that after
Sem nole the tribes had no renedy to enforce the IGRA, a gap in the
statute that Congress had not anticipated and had unintentionally
failed to provide for. Under these circunstances, it becane the
Secretary’s clear duty to use his broad rul e- maki ng powers under 25
US C 88 la, 2 and 9 to provide alternate renmedi es and procedures
necessary to carry the 1GRA into effect. Nothing in the |IGRA or
its legislative history indicates an intention to prevent the
Secretary fromretaining and putting his broad rul emaki ng powers to
this use.

The purpose of the IGRAis not sinply to establish a neutral
bargaining forum |IGRA's purpose is to affirmatively help Indian
tribes enter and conduct the business of gam ng, where gamng is
not prohibited by state | aws of general application, as a neans of
“pronpoting tribal economc developnent, self-sufficiency, and
strong tribal governments.” 25 U.S.C. § 2702(1). The | GRA federa
court action renmedy was “designed to ensure the formation of a
Tribal -State conpact.” Sem nole, 517 U S. at 49-50. Because this

remedy has been shown to be inoperative by Semnole, the
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Secretary’s Gam ng Procedures are consistent with the purpose and

provi sions of the | GRA and are the nost reasonabl e regul ati ons t hat

could be adm nistratively prescribed to carry the IGRAiIinto effect.
| V.

Wth respect, there is no valid basis for Chief Judge Jones’s
assertion that a judicial interpretation of a statute cannot |ead
to an anbiguity, gap or unprovided for case susceptible to the
Chevron step-two analysis. To the contrary, there is no other way
for a court to identify a statutory anmbiguity or gap than through
the process of judicial interpretation.

The argunent that a court decision “creates” a gap i s based on
a theory inconsistent wwth the common-law tradition of the federal
courts. The prevailing view is that the judicial power vested in
the federal courts allows themto declare what the | aw al ready is,
rather than to create new law as the Chief Judge’'s argunent

presupposes that the Court did in Sem nole. See Anerican Trucking

Associations, Inc. v. Smith, 496 U S. 167, 201 (1990) (Scalia, J.,

concurring in judgnent); Linkletter v. Wal ker, 381 U. S. 618, 622-23

(1965). Under the prevailing Suprene Court view, the anmbiguity or
gap in the | GRA was created by the Congress when it unintentionally
chose and enacted a constitutionally ineffectual tribal renmedy, and
not by the Court in the Sem nole decision. The Suprene Court’s
principles governing retroactive application of its decisions

reflect this view “Wien this Court applies a rule of federal |aw
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to the parties before it, that rule is the «controlling
interpretation of federal |aw and nmust be given full retroactive
effect in all cases still open on direct review and as to all
events, regardless of whether such events predate or postdate our

announcenment of the rule.” Harper v. Virginia Dep’'t of Taxation,

509 U.S. 86, 97 (1993).2 Under prevailing Suprene Court theory, the
Sem nol e decision is and al ways was the | aw. The Suprene Court does
not create law, it discovers it - and the Suprenme Court did not
create the gap in this case, but nerely declared its existence.
Congress itself created the gap or anbiguity by mstakenly
overestimating its powers and passing a statute that could not be
constitutionally applied as Congress intended.

The claimthat a Chevron gap does not exist when a judicial
deci sion has denonstrated an anbiguity in the statute has been

enphatically rejected by other courts. In A T. Massey Coal Co. V.

Hol | and, 472 F.3d 148, 168 (4th Cr. 2006), the Fourth Grcuit
di scussed a case in which a gap was “created when the Suprene Court
found a portion of [a] provision unconstitutional.” It held that
“[ol]nce that gap was created, the agency was left with an open
policy space, which was the qui ntessence of | egislative-type action

to whi ch Chevron deference was due.” Id. In another case, Pittston

2 For a full discussion of the history of the common | aw
retroactivity principle and the Suprenme Court’s recent return to
the traditional view that it discovers |law, rather than nmakes it,
see Hulin v. Fibreboard Corp., 178 F.3d 316, 329-33 (5th Cr.
1999) .
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Co. v. United States, 368 F.3d 385, 403-04 (4th Cr. 2004), the

Fourth G rcuit considered a gap disclosed by a judicial decision
hol ding a portion of the Coal Act to be unconstitutional:

In drafting the Coal Act, Congress did not contenplate
that sone nenbers of the “signatory operators” group
could not constitutionally be required to contribute to
the Conbined Fund. The situation faced by the
Comm ssioner was thus the kind of “case unprovided for”
that all ows her to engage in gap-filling. See Barnhart V.
Peabody Coal Co., 537 U. S. 149, 169 (2003).

ld. The Sixth Crcuit agreed that a gap for Chevron purposes was
created when a portion of the Coal Act proved to be unintentionally

ineffective. Sidney Coal Co. v. Soc. Sec. Adm n., 427 F. 3d 336, 346

(6th Gr. 2005 (holding that a gap exi sted because “the Coal Act
contains no |anguage as to how the SSA should have handl ed the

preci se question raised by the Eastern Enterprises holding”).

Chi ef Judge Jones’s attenpt to distinguish these cases is
unper suasi ve and circul ar. She contends that because Congress nust
be able to foresee each gap and each agency rule chosento fill it,
the Secretary’s renedial schene here to fill the gap exceeds the
scope of the authority delegated by Congress; so that, the gap

created by judicial decision recognized in Pittson and A.T. Massey

coul d not have existed inthe first place. Thisis atortured | ogic

that conflates two fundanentally distinct questions: was there a
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gap or anbiguity, and if so, did the Secretary exceed its authority
in attenpting to fill it?

Contrary to the suggestion of Chief Judge Jones, the | anguage
of Chevron does not require that Congress nust be able to envision
a future gap or anbiguity and the particular provision that the
agency may choose to fill it or clarify it before it can cone
within the scope of the agency’s inplicitly authorized rul emaki ng.
“[I']t can still be apparent fromthe agency's generally conferred
authority and other statutory circunstances that Congress would
expect the agency to be able to speak wwth the force of |awwhen it
addresses anbiguity in the statute or fills a space in the enacted

| aw, even one about which Congress did not actually have an intent

as to a particular result.” Mead, 533 at 229 (quotations omtted)

(enphasis added). Congress nmy “create” a gap by explicitly
del egating a question of interpretation to an agency; Chevron, 467
U S at 843-44; by inplicitly doing so; id. at 844; or by sinply
remaining silent “wth respect to the specific issue;” id. at 843.
It is inherent in the policynmaking process that sone unforeseen
event, or “case unprovided for,” could render a portion of a

st at ut e anbi guous or neani ngl ess. See Barnhart v. Peabody Coal Co.,

537 U.S. 149, 169 (2003). The Ninth Grcuit best described the
situation that confronted the Secretary and now confronts us:

W are left, then, with a tribe that believes it has
followed I1GRA faithfully and has no |egal recourse
against a state that allegedly hasn’t bargained in good
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faith. Congress did not intentionally create this
situati on and woul d not have countenanced it had it known
t hen what we know now.

United States v. Spokane Tribe of Indians, 139 F.3d 1297, 1302 (9th

Cir. 1998). There is no support for the suggestion that Congress
cannot, through its unintentional silence, create a gap or an
anbi guity concerning howto enforce the | GRA after a portion of it,
the sole tribal renedy originally chosen, has been invalidated.

V.

Chi ef Judge Jones further errs in contending that there has
been no explicit or inplicit congressional del egation of authority
to the Secretary of the Interior to pronulgate gap-filling
regul ations under the |IGRA Contrary to her assertions, the
Secretary does not hang his hat on a nere failure of Congress to
expressly withhold a del egation of agency authority. Rather, the
Secretary of the Interior is the agency Congress would have
expected to fill any such gap, given the powers granted to it under
the 1GRA and its general authority statutes. Chief Judge Jones
focuses narrowy on the particular |IGRA provision at issue here,
relying conclusively on the fact that the IGRA itself does not
contain an express del egation of agency authority to provide an
alternate tribal renmedy. The Suprene Court, by contrast, has

instructed us to broaden our inquiry outside of the particular
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provision we are reviewng to include all statutes and
ci rcunstances pertaining to the agency’ s powers:

Congress, that is, may not have expressly delegated
authority or responsibility to inplenent a particul ar
provision or fill a particular gap. Yet it can still be
apparent fromthe agency's generally conferred authority
and other statutory circunstances that Congress woul d
expect the agency to be able to speak with the force of
| aw when it addresses anbiguity in the statute or fills
a space in the enacted law, even one about which
“Congress did not actually have an intent” as to a
particular result. Wen circunstances inplying such an
expectation exist, a reviewing court has no business
rejecting an agency’s exercise of its generally conferred
authority to resolve a particular statutory anbiguity
sinply because the agency's chosen resolution seens
unwi se, but is obliged to accept the agency’s positionif
Congress has not previously spoken to the point at issue
and the agency’s interpretation is reasonable...
Mead, 533 U S. at 229 (internal citations omtted). Instead of

i nquiring into whether Congress woul d have expected the Secretary
of the Interior to address any anbiguities in the | GRA, Chief Judge
Jones focuses on whether the particular | GRA statutory provision at
i ssue included a delegation of authority to the Secretary - an
analysis that is both contrary to the Suprene Court’s adnonition in
Mead and that would inpose an inpractical burden on Congress of
including express delegations of an agency’'s authority to

adm ni ster every provision of every statute under its aegis.

56



Chief Judge Jones’s analysis of the general authority
statutes and the IGRA itself is simlarly unpersuasive. Her
opinion rejects the significance of 25 U S.C. 88 2 & 9, the general
authority statutes for the Departnent of the Interior, based on a
m spl aced reliance on the Suprene Court’s decision in Oganized

Village of Kake v. Egan. 369 U S 60 (1962). Kake is a weak

authority for her position for several reasons. Evenif it made the
sweepi ng hol di ngs Chi ef Judge Jones attributes to it, the case was
deci ded in 1963 and di d not conduct the nodern anal ysis required by
nmore recent cases such as Chevron and Mead. A greater difficulty
for Chief Judge Jones is that while it does indeed i ncl ude | anguage

1]

to the effect that these sections do not grant the Interior “a
general power to make rules governing Indian conduct,” that
| anguage was not the holding of the court in that case. That
| anguage was, instead, a quotation from an Interior Departnent
Handbook, and was not expressly adopted by the Court. The Court’s
actual legal holding with respect to the scope of the genera
authority statutes was confined to a single sentence: “W agree
that they do not support the fish-trap regul ations.” Kake, 369 U. S.
at 63. Mst significantly, in Kake the Court was analyzing a
situation in which other Congressional |egislation, the Wite Act,
had expressly narrowed the authority of the Secretary of the
Interior under 25 U. S.C. 88 2 and 9 in the specific area in which
he attenpted to act. 1d. at 62-63. It was also plain that, unlike

in this case, there was no underlying statute being enforced and
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the Secretary was not attenpting to “inplenment specific laws” - a
power the Handbook referenced by the Suprene Court in Kake
concluded was granted to Interior under the general authority
statutes. 1d.

Chi ef Judge Jones’s reliance on United States v. Eberhardt,

789 F.2d 1354 (9th Cr. 1986), simlarly distorts the actual
hol ding of the case. Her opinion omts that court’s holding that
“the general trust statutes in Title 25 do furnish Interior with
broad authority to supervi se and manage | ndi an affairs and property
comensurate with the trust obligations of the United States.” [d.
at 1360. In distinguishing Kake and concluding that the general
authority statutes were broad in scope, the Eberhardt court added
that “Congress nust be assuned to have given Interior reasonable
power to discharge its broad responsibilities for the managenent of
Indian affairs effectively.” 1d. at 1361

Chi ef Judge Jones’s opinion further avoids referencing other
cases that have al so cone to the conclusion that the Secretary of
the Interior has conprehensive powers under the general authority
statutes to effectuate other Indian-related |egislation. The D. C
Circuit, fromwhich her opinion eagerly borrows in other sections,
enphatically disagrees with a cranped view of the general
authority statutes such as hers. That court described the powers of
the Secretary of the Interior under the general authority statutes

as foll ows:
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In charging the Secretary with broad responsibility for
the wel fare of Indian tribes, Congress nust be assuned to
have given him reasonable powers to discharge it
effectively. Courts have taken this approach with respect
to various aspects of Indian life, recognizing that
‘[this] statute furnishes broad authority for the
supervi si on and managenent of I ndian affairs and property
comensurate with the obligation of the United States.

I n our opinion the very general |anguage of the statutes
makes it quite plain that the authority conferred upon
the Comm ssioner of Indian Affairs was intended to be
sufficiently conprehensive to enable him agreeably to
the laws of Congress and to the supervision of the
President and the Secretary of the Interior, to manage
all Indian affairs, and all matters arising out of Indian
relations, with a just regard, not nerely to the rights
and welfare of the public, but also to the rights and
welfare of the Indians, and to the duty of care and
protection owing to them by reason of their state of
dependency and t utel age.

Udall v. Littell, 366 F.2d 668, 672-73 (D.C. Cir. 1966) (interna

citations and footnotes omtted). Other circuits have agreed that
the Secretary’s powers to pronulgate regulations to effectuate al

I ndi an-rel ated statues are broad in scope. See Arnstrong v. United

States, 306 F.2d 520, 522 (10th Cr. 1962) (“This statute
furni shes broad authority for the supervision and managenent of
I ndi an affairs and property comensurate with the obligation of the

United States.”).
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| nexplicably, the Chief Judge’'s opinion fails to acknow edge

that, subsequent to Kake, the Suprene Court in Mirton v. Ruiz, in

articulating the keystone to the Chevron doctrine, sinultaneously
recogni zed that Congress i ntended for the Secretary of the Interior
to play a maj or policy-nmaking, rul e-making, and gap-filling role in
effectuating its Indian-related statutes. The Court plainly
rejected an inpracticably constrained view of the Secretary’s
powers in stating:

The power of an adm nistrative agency to admnister a
congressionally created and funded program necessarily
requires the fornulation of policy and the naking of
rules to fill any gap left, inplicitly or explicitly, by
Congress. In the area of Indian affairs, the Executive
has | ong been enpowered to pronul gate rul es and polici es,
and t he power has been given explicitly to the Secretary
and his del egates at the BIA

415 U. S. at 231-32 (footnotes citing and quoting 25 U S.C. 88 2 &
9 as authority omtted).
Pursuant to its general authority under 25 U S.C. 88 2 & 9,

recogni zed so clearly by Morton v. Ruiz and later built upon in

Chevron, the Secretary of the Interior has successfully promul gated
regul ati ons governing activities across the spectrum of Indian
affairs. See 25 CF. R 8 23.1 (regulating child and fam |y service
prograns under the Indian Child Wl fare Act); 25 CF. R § 89.30
(approval of legal contracts wth certain tribes); 25 CF. R 8§

166.1 (inposing grazing restrictions ontribal lands); 25 CF. R 8§
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241.1 (regulating fishing on certain reservations); 25 CF.R 8§
150.1 (reqgulating the recording, certification, and use of title
docunents on tribal lands); 25 CFR 8 61.1 (regulating the
managenent of rolls and nenbership lists of Indian tribes); 25
CF.R 8 83.1 (establishing procedures for determ ning whether a
group constitutes an Indian tribe).

Chi ef Judge Jones is further incorrect in suggesting that
there is no “statutory antecedent” to support the Secretary’s
regul ati ons at i ssue here under the general authority statutes. The
short answer to Chi ef Judge Jones’ s suggested conpl ai nt, of course,
is that there is an obvious “statutory antecedent” here - the | GRA
itself, which clearly evinces Congress’s intent to enpower the
Secretary to authorize Indians to conduct gam ng businesses on
tribal reservations where not prohibited by general state | aws and
after giving states a full and fair opportunity to bargain in good
faith over the specific ternms of the individual tribal gam ng
regulations. It turns out, however, that her argunent in this
respect is sinply another version of her argunent against inplicit
agency authority, dianetrically contrary to Chevron and Mead, to
the effect that each separate Indian-related statute nust
explicitly authorize the Secretary to carry it into effect, i.e.,
that the general authority statutes alone do not really do what
t hey purport to — enpower the Secretary to prescribe regulations to
ef fectuate subsequent |Indian-related statutes. The cases upon

which the Chief Judge relies, again, however, do not see her
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argunent through. In the final analysis, they stand only for the
sinple proposition that in order for the Secretary to use his
general authority wunder 25 US.C 88 2 and 9 to prescribe
regul ations to carry a subsequent statute into effect, there nust

first be a statute or atreaty to effectuate. See N. _Arapahoe Tri be

V. Hodel, 808 F.2d 741, 745-46 (10th Cir. 1987) (holding that 25
US C 89 could not be applied unless it was to carry “into effect
the various provisions of any act relating to Indian affairs,” but
that a treaty could in effect substitute for an act or statute);

United States v. Mchigan, 623 F.2d 448, 450 (6th G r. 1980)

(holding only that the requirenent is not a difficult one to neet
and that a treaty can substitute for an “act relating to Indian
affairs”). The Chief Judge’ s opinion plays a linguistic gane, using
the phrase “statutory antecedent” to suggest that there nust be
sone specific provision in every Indian-related statute granting
the authority to invoke sections 2 and 9 - when, in fact, the
courts have only logically required that sone sort of statute or
law related to Indian affairs be extant before the Secretary can
prescribe regulations to carry it into effect. In other words, when
Congress enacts a statute pertaining to Indian affairs and
relations, but not before, it becones the duty of the President and
the Secretary to exercise their powers under 25 US. C 8 2 &9 to
promul gate rules necessary to give it effect. Ruiz, 415 U S. at

231.
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Chi ef Judge Jones’s further assertion that “the fact that | GRA
clearly limted the Secretary’s intervention into Cass IlIl gam ng
conpacts constitutes the best evidence of congressional intent to
l[imt the Secretary’'s role” ignores the reality of the situation
here: that Congress enacted the statute w thout foreknow edge of
the Suprene Court’s decision in Sem nole. That Congress did not
contenplate a need for the Secretary to prescribe an alternate
tribal renmedy to fill a gap is nerely a function of Congress’s
failure to foresee the gap it was leaving, i.e., Congress did not
foresee that it | acked power under the Indian conmerce clause to
abrogate state sovereign immunity and that, therefore, its own
statutorily prescribed tribal renedy of a federal court suit would
prove to be ineffectual. Congress’s |lack of foreknow edge that the
| GRA woul d prove to be devoid of any constitutionally effective
tribal renmedy does not suggest in the slightest that Congress
anticipated or intended that the Secretary would default in his
duty to prescribe an alternate renedi al procedure to carry the | GRA
into effect.

As with the general authority statutes, the role of the
Interior under the specific delegations of authority under the | GRA
is far broader than what Chief Judge Jones’s opinion, focused as it
is on a narrow section of the law, admts. The | GRA authorizes the
Secretary to approve or di sapprove Tribal - State conpacts accordi ng
to whether a conpact conplies with or violates the | GRA federa

law or “the trust obligations of the United States to Indians.” 25
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US C 8§ 2710(d)(8)(B). Further, the IGRA specifically provides
that “[i]f the State does not consent ... to a proposed conpact
submtted by a nediator ..., the nediator shall notify the

Secretary and the Secretary shall prescribe, in consultation with

the Indian tribe, procedures ... which are consistent with ... the

rel evant provisions of the laws of the State....” 25 U.S. C. 8

2710(d) (7)(B)(vii) (enphasis added) Thus, the | GRA contenpl ates
that the Secretary of the Interior, and not the federal or state
courts or a nediator, shall performthe task of interpreting state
and federal |aws and treaties to assure that a proposal or conpact
for Indian gam ng conplies with them Additionally, the Secretary
is given powers to review and approve or disapprove any plans by
tribes to distribute revenue fromgam ng to nenbers of a tribe, and
to eval uate such plans for whether they conply with the | GRA' s goal
of tribal econom c devel opnent. See 25 U. S.C. § 2710(b)(3)(B).
Mor eover, a nunber of regulatory powers are del egated to the
Secretary of the Interior through the National Indian Gam ng
Commi ssion (“NIGC"), a three-nenber body within the Departnent of

the Interior. Tam ami Partners v. M ccosukee Tribe of |ndians, 63

F.3d 1030, 1048 (1ith Gr. 1995); Seneca-Cayuga Tribe v. Nat’]

| ndi an Gam ng Commi n, 327 F.3d 1019, 1023 (10th Gr. 2003). Two of

the three nenbers of the NGC are appointed directly by the
Secretary of the Interior. Tamam_, 63 F.3d at 1048. Congr ess
plainly intends the Departnent of the Interior to have broad

authority over gamng in enacting the | GRA, delegating to the NI GC
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the power to close an Indian gamng facility permanently, to adopt

regul ati ons governing fines, to issue subpoenas, to inspect the

books and records of a Cass Il gamng facility, and to hold
hearings. Id. The NIGC is required to “nonitor class |l gam ng
continuously, inspect <class |l gamng premses, pronulgate

regul ati ons necessary to inplenent |IGRA and conduct background
i nvestigations of, anong ot hers, managenent contractors.” 1d. Wile
the NNGC is technically a distinct entity within the Departnent of
the Interior, the Secretary retains majority control over the board
by appointing two of its nenbers. It is plain that the nom na

separation of the two does not change the clear intent of Congress
to locate rul emaking and adm nistrative authority under the |IGRA
wWth the Secretary of the Interior. Indeed, after the Tenth Grcuit
attenpted to restrict the powers of the Interior by holding that
the | GRA del egat ed det erm nati ons of what constituted a reservation

to the NIGC, Sac & Fox Nation of Mssouri v. Norton, 240 F.3d 1250

(10th Gr. 2001), Congress imrediately corrected the court and
clarified that the Secretary of the Interior holds this power. Gty

of Roseville v. Norton, 348 F.3d 1020, 1029-30 (D.C. Cr. 2003);

Departnent of the Interior and Rel at ed Agenci es Appropri ations Act,
2002, Pub. L. No. 107-63, § 134 (2001).

In view of all of the foregoing, it is “apparent from the
agency’s generally conferred authority and other statutory
ci rcunst ances that Congress woul d expect the agency to be able to

speak with the force of law wth respect to any gaps or
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anbiguities inthe | GRA. Mead, 533 U. S. at 229. Chief Judge Jones’s
contention to the contrary is based on a narrow reading of a
particular statutory provision, exactly the kind of analysis

forbi dden by the Suprenme Court. EFDA v. Brown & WIlianson Tobacco

Corp., 529 U S. 120, 132 (2000) (holding that “a review ng court
should not confine itself to examning a particular statutory
provision in isolation”).

VI,

Chi ef Judge Jones al so incorrectly nmaintains that, under step
two of the Chevron anal ysis, the Secretarial Procedures regul ations
do not reasonably effectuate Congressional intent with respect to
the IGRA. Contrary to the suggestion of Chief Judge Jones’s
opi nion, the Secretary’s regulations are not only consistent with
the intentions of Congress but are necessary to achieve the
i ntended “finel y-tuned bal ance” that Sem nol e reveal ed Congress had
unintentionally failed to provide.

The I GRA was enacted wth nore than the interests of the
states in mnd. It was enacted “in large part to ‘provide a
statutory basis for the operation of gam ng by Indian tribes as a
means of pronoting tribal econom c devel opnent, self-sufficiency,

and strong tribal governnents.’” TOMAC, Taxpayers of M ch. Agai nst

Casinos v. Norton, 433 F.3d 852, 865 (D.C. Cir. 2006) (quoting 25

US C § 2702(1)). It was also designed to ensure that a tribe was

the primary beneficiary of any gam ng operations. G tizens Exposing

Truth About Casinos v. Kenpthorne, F.3d __ , No. 06-5354, 2007
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W. 1892080, at *1 (D.C. Cr. Jul. 3, 2007). “IGRA was designed
primarily to establish a | egal basis for Indian gam ng as part of
fostering tribal economc self-sufficiency, not to respond to

comuni ty concerns about casinos....” Id. at *10; San Manuel | ndi an

Bingo and Casino v. N.L.R B., 475 F.3d 1306, 1308 (D.C. G r. 2007)

(holding that the purpose of the IGRA was to ensure economc
devel opnent and sel f-sufficiency of Indian tribes through gam ng).

Wi | e Congress did, as Chief Judge Jones asserts, intend that
the mechanismto i ntroduce gam ng woul d be a tri bal -state conpact,
it did not intend to allow, as the Sem nol e-bl unted statute does,
a situation in which states could refuse to negotiate and thus veto
a tribal-state conpact. Under the | GRA as passed by Congress, a
state that failed to act in good faith, as Texas indi sputably has
here, could be sued in federal court. 25 U S.C. § 2710(d) (7). That
state woul d have the burden of proving that it negotiated in good
faith. Id. at 2710(7)(B)(ii). If the state failed to neet its
burden of proof, it would have been ordered to negoti ate a conpact
wthin 60 days. 1d. at 2710(7)(B)(iii). If the state continued to
refuse to conpact, it would have been forced into nedi ation. [ d. at
2710(7)(B)(iv). If the state ultimately refused to consent to the
results of the nediation, the Secretary of the Interior was
enpowered to bypass the state and create its own procedures
aut horizing ganbling by the tribe, consistent with the conpact

proposed during nediation. Id. at 2710(7)(B)(vii).
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It was thus not just the existence of a conpact that was
crucial to the balance between states and tribes under the |GRA
“I't is quite clear from the structure of the statute that the
tribe'sright to sue the state is a key part of a carefully-crafted
schene balancing the interests of the tribes and the states. It
t herefore seens highly unlikely that Congress woul d have passed one
part without the other, leaving the tribes essentially powerless.”

Spokane Tribe, 139 F.3d at 1300. The right to sue to essentially

force a conpact gave tribes a cruci al piece of | everage agai nst the
states - preventing a state from taking the approach of Texas in
this case, which has been to utterly refuse to negotiate. Prior to
the promul gation of the Secretarial Procedures regul ations, states
had under Sem nole’s constitutional interpretation a veto over the
tribal -state conpact process. See Matthew L. M Fl etcher, Bringing

Bal ance to Indian Gaming, 44 Harv. J. ON LE@s. 39, 75 (2007)

(describing the stalemate resulting from the elimnation of
Congress’s intended renedy for tribes faced with a state refusing
to negotiate). “Congress did not intentionally create this
situation and woul d not have countenanced it had it known t hen what

we know now.” Spokane Tribe, 139 F.3d at 1302.

Chi ef Judge Jones’ s opinion gives lip-service to the deference
accorded under Chevron at step two to the Secretary’ s Procedures
regul ations, noting correctly that we may not disturb the agency’s
decision “unless it appears fromthe statute or |legislative history

that the accommodation is not one that Congress would have
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sanctioned.” Chevron, 467 U S. at 845. W do not ask whether the
Procedures regul ations are i deal, or whether there is sonme way t hey
can be inproved. Mead, 533 U. S. at 229 (holding that “a review ng
court has no business rejecting an agency’'s exercise of its
generally conferred authority to resolve a particular statutory
anbiguity sinply because the agency’s chosen resolution seens
unwi se”). We do not ask whet her Congress woul d have nodified them
in sone mnor way. W ask only whether they were reasonable and
whet her Congress woul d have sanctioned them Chevron, 467 U S. at
845. To focus on the m nutiae, as Chi ef Judge Jones’ s opi ni on does,
distracts fromthe general intentions of Congress in passing the
| GRA: Congress intended to allow Indian gamng to proceed, for the
purpose of economcally benefitting Indian tribes, after a
negotiating process that would give states a right to negotiate
towards the ultimte outcone. Inthe case of a state that attenpted
to halt or veto this process w thout good faith, Congress intended
that tribes would ultinately be able to force gam ng even over the
obj ections of the state. The Secretary’ s regul ations at issue here
may not be perfect, but by allowing tribes an alternate process to
propose gam ng procedures in cases where a state refuses to
negotiate and refuses to be sued in federal court, they closely
approxi mate what Congress likely would have intended, while the
status quo after Sem nole undisputedly subverts the national

|l egislative ainms in respect to Indian affairs and rel ations.
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Even on its discussion of the details, Chief Judge Jones’s
opinion is msguided. It first argues that the Procedures are
unr easonabl e because they elimnate the requirenent that a federal
court determ ne whether the state has negotiated in good faith. But
this criticismbased on the idea that the Secretary’ s regul ations
deny the State of Texas access to an inpartial federal court fact-
finder rings hollow given that the Secretary’s alternate renedy
regulations are triggered only if the state has asserted its
El eventh Anmendnent right not to be sued in federal court by an
Indian tribe under the original statutory procedures enacted by
Congress. 25 CF. R 8§ 291.3. Under the Secretary’s alternate renedy
regul ations, a state that prefers that a federal court resolve its
dispute with the tribe may sinply choose that option, waiving its
objection to federal jurisdiction and proceeding exactly as
Congress originally intended. The State of Texas, af ter
categorically refusing to negotiate with the Kickapoo and after
asserting its sovereignimmunity in federal court when t he Ki ckapoo
attenpted to i nvoke the original statutory procedures, nowresorts
to a federal court conplaining that it is crucial that a federal
court serve as an independent body to determne whether its
absolute refusal to negotiate constituted “negotiations in good
faith.” The Procedures do not deny a state its right to a judicial
determnation as to whether it acted in good faith, because the
state may choose to submt to a federal court’s jurisdiction by

allowing a tribe to sue it there; just as it has in the present
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case by bringing this suit in federal court. That Texas is well
aware that a fair and inpartial federal court would be unlikely to
find that its utter refusal to negotiate anmounted to good-faith
bar gai ni ng does not obviate its undisputed right to litigate that
matter in federal court.

Mor eover, Congress contenpl ated the “good faith” determ nation
as an affirmative defense, with the burden on the state to prove
that it negotiated in good faith. 25 U.S.C. 8§ 2710(d)(7)(B)(ii).
The Secretary’s alternate tribal renedy regulations require that
the tribe has negotiated with a state for a six-nonth period prior
to invoking the Secretarial Gaming Procedures. 25 CF R 8§
291.3(b). A state nust also have asserted its sovereign inmunity
defense against a suit by the tribe. 1d. at 291.3(d). The
Procedures give the state a 60-day comrent period, and invite it to
submt an alternate gam ng proposal. Id. at 291.7(b). They invite
the state to participate in an informal conference with the tri be.
Id. at 291.8(b). Only after nediation may the Secretary attenpt to
actually inpose a proposal over the state’s objection. |d. at
291.11. It seens unlikely that a state, negotiating in good faith,
would fully proceed through this process without comng to sone
agreenent with the tribe. A good faith determ nati on m ght inprove
t hese procedures froma policymaki ng perspective, but that question
is not one for this court under Chevron. W ask only whether the
Secretary’s regul ati ons are reasonabl e and whet her Congress woul d

have sanctioned them - and it seens unlikely, given the
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Congressi onal goal of allowi ng and pronoting | awful Indian gam ng
busi nesses, that Congress would not sanction these regul ations
closely tracking and conplenenting the original statute, rendered
ineffective by Seminole, wth an alternate renmedy that s
absolutely essential to its having the Congressional effect
i nt ended.

Chi ef Judge Jones’s second contention is that the Secretari al
Gam ng Procedures regul ations create a biased nedi ati on process by
allowing the Secretary of the Interior, rather than a court, to
appoint a nediator who has “no official, financial, or persona
conflict of interest wwth respect to the issues in controversy.” 25
C.F.R 8 291.9(a). Chief Judge Jones’s suggestion that the Interior
is placed in the role of an “objective arbiter” is incorrect -
instead, the person appointed as a nediator is the fair and
i npartial decider. Unfounded specul ation that the Secretary m ght
not perform his plain duty under the statutes and his own
departnent’s regulations to select a neutral nediator fails to
justify a conclusion that the regulations are unreasonable -
especially given that for Chief Judge Jones’s fears to materiali ze,
not only nust the Secretary violate his duty, but the neutra
medi at or nust as wel | .

Chi ef Judge Jones’s third contention, that the Secretary is
enabled to sinply disregard the nediator’s proposal, exaggerates
the Secretary’s powers under the Procedures. The Secretary may not

establish his own procedures unless he does not approve the
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medi ator’s proposal. The Secretary nmay not disapprove the
medi ator’s proposal wunless it violates federal or state |aw,
violates the trust obligations to the tribe, or does not conply
wth the technical requirenents of a proposal. 25 CF. R § 291.11

In the event that the Secretary di sapproves, he may prescribe his
own procedures - but only if they “conport with the nediator’s
sel ected proposal as nuch as possible....” Id. at 291.11(c). This
differs only slightly from the statutory requirenent that the
procedures be “consistent wth the proposed conpact sel ected by the
mediator....” 25 US C 8§ 2710(d)(7)(B)(vii). Moreover, it 1is
uncl ear which of the two is the nore restrictive on the Secretary -
and the regulations certainly do not grant “unbridled power to
prescribe Cass Il regulations.”

Chi ef Judge Jones’s final argunent conbi nes her previous three
into a grand petitio principii. That is, she begs the question by
contendi ng that Congress would not have expected the Secretary to
fill the unforeseen gap it left inthe IGRA s tribal renmedy unless
he included the requirenments that mde it unintentionally
unenforceable in the first place---a federal court’s determ nation
of astate’s failure to bargain in good faith, the participation of
a federal court -appoi nted nediator, and gamng procedures
consistent with a federal court-appointed nediator’s proposed
conpact. Yet we are not inquiring into whether Congress “intended”
or could foresee the result reached by the Secretary in filling

Congress’s own unforeseen and unintended gap. W instead ask
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whet her the result is a reasonabl e one that Congress woul d sancti on
by the agency it had enpowered to make rules and policies to
effectuate its acts regarding Indian affairs and relations for
purposes of conplenenting or filling the gap in the statute.
Chevron, 467 U.S. at 845. Congress intended for recal citrant states
to be subjected to suit by Indian tribes in federal court - but
that intended tribal renmedy was frustrated by the unforeseen
constitutional interpretation in Semnole. | conclude that, if
Congress had known that it |acked power to abrogate state
soverei gnty under the Indian comerce clause, it obviously would
have adopted at | east sone alternate formof renmedy - and that it
woul d |ikely have enacted sonething simlar to the Secretarial
Gam ng Procedures regulations, as a reasonable and necessary
alternate tribal renedy. QG herwse, if this reasonable and
practicable proposition cannot be laid, we are faced with a
prepost erous al ternative conclusion, viz., that Congress woul d have
declined to adopt the IGRA in any form or would have included a
veto power for hostile states in a statute designed “to provide a
statutory basis for the operation of gam ng by Indian tribes as a
means of pronoting tribal econom c devel opnent, self-sufficiency,

and strong tribal governnments.”® 25 U.S.C. § 270(1).

3 Chevron is not the only potential source of deference
owed to the regul ations. The |Indian canon of construction provides
that because of the trust relationship between the federal
governnent and the tribes, statutes “are to be construed |iberally
in favor of the Indians, wth anbi guous provisions interpreted to
their benefit.” County of Yakinma v. Confederated Tribes & Bands of
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VI,

In sum this reviewng court has no business rejecting the
Secretary’s exercise of his generally conferred authority to fil
a particular statutory gap sinply because it deens the Secretary’s
chosen resolution to be unw se, but instead is obliged to accept
the Secretary’ s position because Congress has not spoken to the
point or gap at issue here and the Secretary’s interpretation is
reasonable. Further, the circunstances here inply that Congress
woul d expect the Secretary to be able to speak with the force of

|l aw, even though Congress may not have expressly delegated

Yaki ma I ndi an Nation, 502 U.S. 251, 269 (1992) (quoting Mntana v.
Blackfeet Tribe, 471 US. 759, 766 (1985)). The precise
relationship between this canon of construction and the Chevron
doctrine has not been resolved. Several circuits, however, have
hel d t hat when the two principles of deference are in conflict, the
| ndi an canon trunps the Chevron doctrine, requiring deference to
the interpretation that is nost favorable to the Indian tribes. See
Scott C. Hall, The Indian Law Canons of Construction v. The Chevron
Doctrine: Congressional Intent and the Unanbi guous Answer to the
Anbi guous Problem 37 CowW. L. Rev. 495 (2004); Cobell v. Norton,
240 F. 3d 1081, 1101 (D.C. Gr. 2001) (holding that the Indian canon
prevail ed over the Chevron doctrine when the two were in conflict).

There i s no need to ponder the precise relationship of the two
principles in this case, however, because they are not in conflict
but concurrently call for judicial deference toward the Secretary’s
gam ng procedures regul ations that are necessary to carry the | GRA
into full effect. Thus, at a mninmum the Indian canon adds
substantially to the |level of deference owed to the Secretary’s
Procedures regulations in this case. Chief Judge Jones nakes
unwar ranted assunptions about the intent of Congress that are not
consistent with the obvious gap it unintentionally left inthe | GRA
along with the requirenent that we generously construe any
regulation by the Secretary to fill it in favor of the IGRA' s
effectuation, and wth |IGRA's furtherance of tribal economc
devel opnent and self-sufficiency in light of Congress’ s unique
trust relationship wth the Indians.
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authority or responsibility to inplenent a particular provision;
the power of an admnistrative agency to admnister a
congressional ly created and funded programnecessarily requires the
formul ati on of policy and the nmaking of rules to fill any gap left,
inplicitly or explicitly, by Congress. The Secretary therefore
acted within his authority to promulgate regulations filling an
unantici pated statutory gap under the explicit authority of 25
US C 88 2 and 9 and the inplicit authority of the IGRA, and his
ensui ng regul ati ons are owed Chevron deference and are binding in
the courts because they are not procedurally defective, arbitrary
or capricious in substance, or manifestly contrary to the statutes.

Accordi ngly, | DI SSENT.
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