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03- CV- 2224

Bef ore BENAVI DES, DENNI'S, and CLEMENT, Circuit Judges.
PER CURI AM *

Appel  ants Anerican Enpl oyers’ |nsurance Co. and OneBeacon
Anmerica I nsurance Co. appeal the district court’s order granting
Appel l ee Eagle, Inc.’s notion to stay Appellants’ declaratory
j udgnent action and denyi ng Appellants’ notion for summary

judgnent. We affirmthe district court’s order in both respects.

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



. 1 NTRODUCTI ON

This action arises froman insurance coverage dispute. 1In
t he past several years, thousands of |awsuits have been filed
agai nst Eagle, Inc. (“Eagle”) by individuals alleging bodily
injuries as a result of exposure to asbestos frominsul ation
products allegedly sold and installed by Eagle. Appellants
Aneri can Enpl oyers’ Insurance Co. (“Anmerican Enployers”) and
OneBeacon Anerica | nsurance Co. (“OneBeacon”) issued genera
comercial liability policies to Eagle from 1959 to 1976. The
parties now di sagree about the extent to which the insurance
policies cover the asbestos clains against Eagle. On January 7,
2003, after several nonths of negotiation, Appellants sued Eagle
in federal court for a declaratory judgnent. In May 2003, Eagle
filed a third-party demand agai nst Appellants in one of the state
court asbestos actions. [In addition, nunerous individual
plaintiffs have brought direct actions against Appellants in
state courts.

I'1. FACTS AND PROCEEDI NGS

Eagle is a defendant in approxi mately 2,000 personal injury
awsuits filed in Louisiana and other state courts on behal f of
approximately 12,000 claimants for bodily injuries allegedly
resulting fromthe sale and installation of defective asbestos-
containing insulation. Eagle purchased conprehensive general
liability insurance from Ameri can Enpl oyers from 1959 to 1968 and

from OneBeacon from 1968 to 1976. The insurance policies have



two relevant conponents: (i) general liability or
“prem ses/ operations coverage” and (ii) products hazard/ conpl eted
operations coverage.! The basic dispute is over which clains
resulting fromthe asbestos |lawsuits filed against Eagle, if any,
can be allocated to the products hazard/ conpl eted operations part
of the policies.

The products hazard/ conpl et ed operations provisions
enconpass injuries caused by Eagle’s products after Eagle has
relinqui shed possession of the product, or by Eagle’'s operations,
if the injury occurs after the operations have been conpl eted and
after Eagle has left the jobsite.

The general liability portion of the policies covers, anpbng
other things, injuries that occur as a result of exposure during
instal l ation.

The products hazard/ conpl et ed operations coverage under the
policies is subject to certain nonetary per-occurrence |limts, as
well as yearly aggregate limts. The general liability coverage
under the policies, by contrast, has no such [imt.

Because of the insurance coverage dispute, Anmerican
Enpl oyers has refused to defend Eagle in the personal injury

lawsuits, or to indemify Eagle for any clainms. OneBeacon, along

Y Prior to the introduction of conprehensive general
liability (“CA.") insurance policies in 1941, the insured had to
buy insurance for each particular risk individually. However,
CGA. policies shifted the burden of deciding what to insure and
what not to insure fromthe insured to the insurance conpany.

CGA. policies insure against all risks, subject to exceptions. In
the instant case, the exception at issue is the exception for
products hazard and conpl eted operati ons.



with other insurers, entered into an Agreenent for Defense and

| ndemrmi fication of Asbestos Bodily Injury C ains Pendi ng Agai nst
Eagle, Inc. in 1996. Since that tinme, OneBeacon has allocated
all clains against Eagle to the products hazard/ conpl eted
operations provision of the policies. 1In the summer of 2002,
OneBeacon infornmed Eagle that the coverage offered under its
policies for products hazard/ conpl eted operations had been
exhausted and that OneBeacon woul d no | onger defend or indemify
asbestos cl ai ns agai nst Eagl e.

After OneBeacon inforned Eagle of its position that coverage
had been exhausted, the parties engaged in | engthy settl enent
negoti ations. Wen those negotiations proved fruitless,

Appel lants filed an action in federal court for declaratory
relief.

Appel lants filed a notion for partial summary judgnent on
two issues. First, Appellants asked the district court to
determ ne whether any liability for indemity and defense costs
shoul d be determ ned on a pro-rata basis determ ned by the usual
exposure during the policy periods as conpared to the total years
of exposure. Second, Appellants asked the court to determ ne
whet her certain clains asserted by the Appellants fall within the
conpl eted operations and products hazards provisions of the
pol i ci es.

In response to Appellants’ notion, Eagle filed a notion to

dismss or, in the alternative, to stay the declaratory judgnent



action.

The district court denied Appellants’ notion for partial
summary judgnent and granted Appellee’s notion to stay the
action. The district court held that the insurance coverage
i ssues should be decided in the state court proceedings that wll
al so address the nerits of individual clainms, the fault of the
parties, and the assessnent of damages. Additionally, the
district court held that Appellants bore the burden of proving
that the products hazard/ conpl eted operations Iimts have been
exhausted. Because Appellants had not submtted any evi dence
denonstrating that they had properly allocated the underlying
clains, the district court denied Appellants’ request for a
judgnent that certain clains fall within the products
hazar d/ conpl et ed operations provisions of the policies.

I11. Discussion

A. District Court’s Order to Stay

We review a district court’s decision to dismss or stay a
federal declaratory judgnent action under an abuse of discretion
standard. The Sherwin-WIllians Co. v. Hol mes County, 343 F.3d
383, 389 (5th Cir. 2003).

Under the Federal Declaratory Judgnent Act, 28 U S.C 8§
2201(a), a district court “may declare the rights and ot her | egal
relations of any interested party seeking such declaration.”
However, the district court is not conpelled to exercise that

jurisdiction. Brillhart v. Excess Ins. Co. of Anerica, 316 U. S.



491, 494 (1942); WIlton v. Seven Falls Co., 515 U S. 277, 286-87
(1995). The basic question for the district court is “whether
the questions in controversy between the parties to the federal
suit ... can better be settled in the proceeding pending in state
court.” Brillhart, 316 U S. at 495.

In St. Paul Insurance Co. v. Trejo, 39 F.3d 585 (5th Cir
1994), we set forth seven factors for a court to apply to
determ ne whether or not it should exercise jurisdiction. In
Sherwin-WIllians, we recognized that the Trejo factors address
three broad considerations - federalism fairness/inproper forum
shoppi ng, and efficiency. Sherwin-WIllians, 343 F.3d at 390-91.

Wth respect to federalismconsiderations, we said in
Sherwin-Wllians: “[I]f the federal declaratory judgnent action
raises only issues of state |law and a state case involving the
sane state |law issues is pending, generally the state court
shoul d deci de the case and the federal court should exercise its
discretion to dismss the federal suit.” 1d. In the instant
case, the dispute involves the interpretation of an insurance
contract and interpretation of state insurance law as it relates
to asbestos clainms, both of which are state |law matters.
Furthernore, the parties are involved in nunerous state court
actions involving the sane state |law issues. Eagle has filed
third-party demands in several state court lawsuits. In
addi tion, Appellants have been nanmed as defendants in several of

the state court |awsuits. Thus, considerations of federalism



support the district court’s decision to stay Appellants’ federal
decl aratory judgnent action.

Wth respect to fairness considerations, in Sherwn-WIlIlians
we recogni zed that the nmere act of filing a federal declaratory
action in anticipation of a state lawsuit is not, in and of
itself, inperm ssible. Rather, we were concerned w th whether
there was a legitimte reason to be in federal court. 1d. at
397-99. In Sherwin-WIlianms, we held that the selection of a
federal forumwas not inpermssible for at |east four reasons.
First, a desire to avoid multiple lawsuits in nmultiple courts is
a legitimte reason to want to be in federal court. Second,
Sherwin-WIllians’ desire to avoid plaintiff-friendly state court
juries was not illegitimte, because Sherw n-WIIlians was an out -
of -state conpany. The traditional justification for diversity
jurisdiction is to ensure fairness for out-of-state litigants.
Third, the selection of a federal forum would not change the
applicabl e | aw because state | aw woul d apply in either case.
Fourth, there was no evidence that the defendant in the
decl aratory judgnent action had been restricted fromfiling a
state court action prior to the plaintiff filing the declaratory
j udgnent action. 1d. at 399.

In the instant case there are many simlarities with
Sherwin-WIllians. Appellants here did file in federal court in
anticipation of involvenent in a state court lawsuit, but they do

not seemto have done so for inproper purposes. As in Sherw n-



WIllians, Appellants in the instant case are seeking to avoid
multiple lawsuits in multiple courts to determ ne the sane
issues. Also, as in Sherwin-WIlianms, Appellants here are out-
of -state corporations attenpting to avail thenselves of the
traditional justification for diversity jurisdiction. Third, as
in Sherwin-Wllianms, state laww Il apply in a state court action
or in a federal declaratory action. And finally, there is no

evi dence that Appellee could not have filed a state court action.

Thus, with respect to fairness considerations, Appellants
did not engage in inproper forum shopping, nor did they act
unfairly with respect to Appellee by filing a federal declaratory
j udgnent action.

Wth respect to efficiency, the third Sherwn-Wilians
consideration, Appellants claimthat it would be nore efficient
for one federal court to determine all of the issues between the
parties than for various state courts to decide the issues in a
pi eceneal fashion. However, this supposed efficiency gain would
not actually be realized because a federal court cannot rule
conclusively on the disputed issues at this tine.

Appel  ants have five issues for which they request
declaratory judgnent. Resolution of each of the five issues
requires a determnation of state | aw and/or resol uti on depends
on the factual circunstances of the underlying asbestos clains.
Thus, a federal court would not be able to conclusively resolve

the di spute between the parties involving these issues, and it



woul d not be nore efficient for a federal court to initially hear
t he cl ai ns.

In sum the application of the considerations we identified
in Sherwin-WIlIlianms supports the district court’s order to stay
Appel l ants’ federal declaratory judgnent action. Therefore, we
find that the district court did not abuse its discretion by
granting Eagle’s notion to stay Appellants’ declaratory judgnent
action.

B. District Court’'s Denial of Mdtion for Sunmmary Judgnent

Appel l ants ask us to consider the nerits of their notion for
partial summary judgnment despite the fact that the district
court’s denial of that notion is not a final order. See Ardoin
v. J. Ray McDernott & Co., 641 F.2d 277, 278 (5th Gr. 1981)
(deni al of summary judgnent notion is an interlocutory order and
unappeal able). This Court generally does not have jurisdiction
to review a district court’s denial of a notion for summary
j udgnent because such a ruling is not a final one wthin the
meaning of 28 U.S.C. 8§ 1291. Lenoine v. New Horizons Ranch and
Cr., Inc., 174 F. 3d 629, 633 (5th Gr. 1999).

Appel l ants do not provide any conpelling reason for us to
make an exception to the general rule that only final orders are
appeal abl e.

Accordingly, we find that the district court’s order denying
Appel lants’ notion for partial sunmary judgnent is not an

appeal abl e order.



| V. Concl usion

For the foregoing reasons, the district court’s order is

AFFI RVED.



