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Before SM TH, GARZA, and PRADO, Circuit Judges.
PER CURI AM *

Jose Ernesto Escoval - Espi noza appeals fromhis guilty-plea
conviction for reentry of a deported alien, in violation of 8
U S C 8§ 1326. Escoval - Espi noza argues that his sentence should
be vacated and renmanded because the district court sentenced him
under the mandatory gui delines schene held unconstitutional in

United States v. Booker, 543 U. S. 220 (2005). He al so argues

that the district court erroneously determned that a prior state

conviction was for a crine of violence.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Because the district court sentenced Escoval - Espi noza under

a mandatory guidelines regine, it commtted error. See United

States v. Val enzuel a- Quevado, 407 F.3d 728, 733 (5th Cr.), cert.

denied, 126 S. . 267 (2005); see also United States v. Walters,

418 F. 3d 461, 463 (5th Cr. 2005). The Governnent concedes that
Escoval - Espi noza’ s obj ection bel ow preserved his claim W
cannot affirmthe erroneous sentence unless the Governnent shows

that the error is harm ess beyond a reasonabl e doubt. See United

States v. Pineiro, 410 F. 3d 282, 285-86 (5th Gr. 2005). W

concl ude that the Government has not net its burden. See United

States v. Garza, 429 F.3d 165, 171 (5th Cr. 2005). W therefore

VACATE Escoval - Espi noza’s sentence and REMAND for re-sentencing.
Accordi ngly, we need not address Escoval - Espi noza’ s ot her cl ai ned

sentencing error. See United States v. Akpan, 407 F.3d 360, 377

n.62 (5th Cr. 2005).
Escoval - Espi noza al so chall enges the constitutionality of 8
US C 8§ 1326(b). H s constitutional challenge is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998).

Al t hough Escoval - Espi noza contends that Al nendarez-Torres was

incorrectly decided and that a majority of the Suprene Court

woul d overrul e Al nendarez-Torres in |light of Apprendi v. New

Jersey, 530 U S. 466 (2000), we have repeatedly rejected such

argunents on the basis that Al nendarez-Torres remains binding.

See United States v. Garza-lLopez, 410 F. 3d 268, 276 (5th Gr.),

cert. denied, 126 S. . 298 (2005). Escoval - Espi noza properly
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concedes that his argunent is foreclosed in |ight of

Al nrendarez-Torres and circuit precedent, but he raises it here to

preserve it for further review. Accordingly, Escoval -Espinoza's
conviction is AFFI RVED

CONVI CTI ON AFFI RVED, SENTENCE VACATED, CASE REMANDED



