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Cerman Martinez-Rosas, a Mexican national, was charged with
one count of illegal reentry foll ow ng deportation, in violation of
8 US.C 8§ 1326. At a short jury trial, Mrtinez-Rosas testified
that he believed, albeit mstakenly, that he had a right to be in
the country. He maintained that a forner enpl oyer had provi ded him

wth the necessary paperwork and a social security nunber, but he

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



was unable to provide evidence of either one. The gover nnent
i ntroduced evi dence showi ng that Marti nez- Rosas had been convi cted
of illegal reentry on two previous occasions. After deliberating,
the jury found Martinez-Rosas guilty. At sentencing, the district
j udge found that Martinez- Rosas, by way of his new conviction, had
violated the terns of a previous sentence, and revoked his
supervi sed rel ease fromthe prior case. Martinez-Rosas now rai ses
two nmain argunents on appeal.! First, he argues that evidence of
his prior convictions was inproperly admtted character evidence,
or, alternatively, that the district judge should have given a
detailed limting instruction. Second, he argues that, because his
new conviction is invalid, the revocati on of his supervised rel ease
was al so invalid.

Martinez- Rosas did not object to the introduction of his prior
crimnal history at trial, so we review it for plain error only.
See United States v. Hernandez- Guevara, 162 F. 3d 863, 870 (5th Cr
1998). We will correct forfeited errors when the appellant shows
(1) that there was an error, (2) that it was clear or obvious, and
(3) that the error affected substantial rights, neaning that it

must be prejudicial and affect the outcone of the district court

IM. Martinez-Rosas also includes a third argunent, that the
enhancenment provisions of 8 U S.C. § 1326(b) are unconstitutional.
He rightly concedes, however, that this argunent is presently
forecl osed by the Suprene Court’s decision in Al nendarez-Torres v.
United States, 523 U S. 224 (1998). He raises it here solely to
preserve possible review should the Court later revisit that
opi nion. Accordingly, we do not consider it further.
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pr oceedi ng. ld. (citing United States v. O ano, 507 US. 725
731-35 (1993)). Also, because plain error reviewis discretionary
rat her than mandatory, we “should correct a plain error affecting
substantial rights only if the error ‘seriously affects the
fairness, integrity or public reputation of judicial proceedings.’”
ld. at 870 (quoting A ano, 507 U S. at 736).

Agai nst this backdrop, we find Martinez-Rosas’ argunents
unavai | i ng. It is beyond doubt that extrinsic evidence of this
sort is not adm ssible to prove the defendant’s bad character and
action consistent with that character, but it may be i ntroduced for
the limted purpose of proving notive, opportunity, intent,
preparation, plan, know edge, or absence of m stake or accident.
See FED. R EwviD. 404(b); see al so Hernandez- Guevara, 162 F.3d at
870. We have said that Rule 404(b) calls for a two-step test.
United States v. Beechum 582 F.2d 898, 911 (5th Gr. 1978) (en
banc). “First, it nust be determned that the extrinsic offense
evidence is relevant to an issue other than the defendant’s
character. Second, the evidence nust possess probative val ue that
is not substantially outweighed by its undue prejudice and nust
nmeet the other requirenents of rule 403.” Id.

In this case, the evidence was admssible to prove the
def endant’ s knowl edge and the absence of any m stake. The defense
theory was that Martinez-Rosas believed that he had a right to be

inthe country, and the defendant hinself testified to that effect.



That claimis naturally underm ned by evidence that he had been
convicted of illegal reentry on two previous occasions, both of
whi ch apparently occurred after the defendant purportedly received
a social security nunber and ot her docunentation. Al ong those sane
lines, the governnent elicited testinony fromthe defendant that he
had been previously deported to Mexi co and warned by an i nm gration
officer not to return to the United States w thout applying for
perm ssi on. Qur review of the record satisfies us that the
evi dence of M. Martinez-Rosas’ past convictions was i ntroduced for
an appropriate purpose pursuant to Rule 404(b), and not as
substantive proof of his guilt.

W are simlarly satisfied that the evidence is nore probative
than prejudicial, as required by Rule 404(b) and our opinion in
Beechum 582 F.2d at 911. Martinez-Rosas never objected on Rule
404(b) grounds, so the district court did not conduct an on-the-
record Beechum hearing, nor was it required to do so sua sponte.
United States v. Geenwod, 974 F.2d 1449, 1462 n.8 (5th CGr.
1992). As a result, there is nothing in the record that reveals
that court’s view of the evidence. However, for the reasons set
forth above, we are satisfied that the adm ssion of the evidence
was proper, and certainly not plain error.

Finally, Martinez-Rosas argues that the district court failed
to give a proper limting instruction on the purpose for which his

prior convictions were admtted. Here again the defendant failed



to object to the court’s instruction or to request an alternative.
The court did tell the jury that the defendant was “not on trial
for any act, conduct or offense not alleged in the indictnent.” W
have previously expressed our view that this instruction is not
ideal, but it does not constitute plain error. See United States
v. Prati, 861 F.2d 82, 86-87 (5th Cir. 1988). As we said in Prati,
the district court “should have cautioned the jury to consi der the
extrinsic act/offense evidence only as it related to the
def endant’ s [ knowl edge],” but we do not believe the om ssion of the
specific instructionis plainerror inthis case. 1d. W note, as
we didin Prati, that the district court “carefully instructed the
jury concerning the crinmes charged in the indictnent, the el enents
of those crines and what the jury nust find to convict the
def endant on each count.” | d. In addition, the governnent
present ed ot her evi dence showi ng that Martinez-Rosas was in fact an
alien who had been deported and returned w thout perm ssion.
Accordi ngly, we cannot say that the error, if any, was so severe
and prejudicial as to affect the fairness, integrity or public
reputation of judicial proceedings.

Because we affirmMarti nez- Rosas’ conviction, we find no error
in the district judge's decision to revoke the defendant’s
supervi sed rel ease on the basis of that conviction.

The defendant’s conviction and the revocation of his

supervi sed rel ease are AFFI RVED.






