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W EUGENE DAVIS, Circuit Judge:

Santiago Dom nguez appeals his sentence after his conviction
for being illegally present in the United States followi ng a
prior deportation. The principal issue presented for decision is
whet her the district court erred by increasing the defendant’s
of fense |l evel pursuant to U S.S.G 8§ 2L1.2(b)(1)(A) based on a
finding that his earlier Florida conviction for aggravated
battery was a crinme of violence. Finding no error, we affirm

| .

Dom nguez was charged by indictnment with being illegally

! District Judge for the Eastern District of Texas, sitting by designation.
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present in the United States followng a prior deportation, in
violation of 8 U S.C. § 1326. Dom nguez pleaded guilty in
exchange for a Governnent recommendation of a two-|evel reduction
for acceptance of responsibility.

The presentence report (PSR) assi gned Dom nguez a base
of fense level of eight. US S G 8§ 2L1.2(a). The PSR
recommended that Dom nguez’s offense | evel be increased 16 |evels
because his deportation occurred after his conviction of a crine
of violence (COV). The PSR al so reconmmended a two-| evel
reduction for acceptance of responsibility. Dom nguez’ s total
of fense | evel of 22, conbined with his crimnal history category
of Il, yielded a recommended gui delines range of 46-57 nonths in
prison.

Dom nguez filed objections to the PSR chall enging the 16-
| evel enhancement under 8§ 2L1.2(b)(1)(A)(ii), requesting the
third level for acceptance of responsibility, and asserting that

any sentence over two years in prison would violate Apprendi V.

New Jersey, 530 U. S. 466 (2000). The district court overrul ed

Dom nguez’ s Apprendi objection and his challenge to the 16-1 evel
enhancenent . The court granted Dom nguez the third | evel for
acceptance of responsibility and a two-1evel reduction for early
di sposition, resulting in a total offense |level of 19 and a
gui del i nes range of 33-41 nonths in prison. The district court

sentenced Dom nguez to 33 nonths in prison, to be followed by a



two-year term of supervised release. Domnguez filed a tinely
noti ce of appeal.
.

Dom nguez argues that the district court erred in inposing
the 16-1evel enhancenent because his Florida conviction did not
constitute a COV. This court reviews de novo the district
court’s interpretation of the Sentencing Guidelines. United

States v. Sarm ento-Funes, 374 F.3d 336, 338 (5th Cr. 2004).

Section 2L1.2(b)(1) (A (ii) provides for a 16-1evel increase when
a defendant was previously deported after a conviction for a COV.
A COV, as defined in the commentary, includes various enunerated

of fenses, including “aggravated assault,” and al so includes “any
of fense under federal, state, or local |law that has as an el enent
the use, attenpted use, or threatened use of physical force
agai nst the person of another.” 8§ 2L1.2, comment. (n.1(B)(iii)).
Thus, Dom nguez’s prior conviction qualifies as a CO/Vif it neets
either definition. W need not consider whether his conviction
qualifies as the enunerated of fense of aggravated assault,
because we conclude that the offense “has as an el enent the use,
attenpted use, or threatened use of physical force against the
person of another.” § 2L1.2, coment. (n.1(B)(iii)).

The Florida aggravated battery statute makes it a second-

degree felony for any individual “who, in commtting battery:

1. Intentionally or know ngly causes great bodily harm pernmanent



disability, or permanent disfigurenent; or 2. Uses a deadly
weapon.” FLA. STAT. ANN. 8§ 784.045(1)(a) (1998). An i ndividual
commts a battery by (1) “[a]ctually and intentionally touch[ing]
or strik[ing] another person against the will of the other” or by
(2) “[i]ntentionally caus[ing] bodily harmto another person.”
FLA. STAT. ANN. 8 784.03(1)(a) (1998). The charging instrument in
Dom nguez’s case alleged that on a certain date, Dom nguez (naned
in the information as Francisco Zuniga)? “did unlawfully and
intentionally touch or strike Omar Acosta against his will with a
deadly weapon, to-wt: a knife.” The charging docunent tracks
t he | anguage of 88 784.03(1)(a)(1l) and 784.045(1)(a)(2). The
district court found that based on the charging information and
the statutes, Dom nguez had commtted an intentional offense that
qualified as a COv.

This court enploys a categorical approach in determning

whet her an offense qualifies as a COV under § 2L1.2. See United

States v. Chapa-Garza, 243 F.3d 921, 924 (5th Cr. 2001)

(addressi ng enhancenent for prior aggravated-felony conviction).
We exam ne the elenents of the offense, rather than the facts
underlying the conviction or the defendant’s actual conduct, to
determ ne whether an offense neets the definition of a COV.

United States v. Calderon-Pena, 383 F.3d 254, 257-58 (5th G

2 The parties do not dispute that Dominguez isthe sameindividual asthat named in the state
court information.



2004) (en banc), cert. denied, 543 U. S. 1076 (2005). |If the

statute of conviction contains a series of disjunctive el enents,
“a court may |l ook to the indictnent or jury instructions, for the

limted purpose of determ ning which of a series of disjunctive

el enents a defendant’s conviction satisfies.” |d. at 258
(internal quotation marks and citation omtted).

As not ed above, Dom nguez’s indictnment alleged that he
“Iintentionally touch[ed] or str[uck] [the victin] against his
will with a deadly weapon.” Thus, the elenents of the offense
commtted by Dom nguez are that he intentionally (1) touched or
struck the victim(2) with a deadly weapon (3) against the
victims will. 1d.; 88 784.03(1)(a)(1l), 784.045(1)(a)(2).

As Dom nguez notes, the Florida offense does not require the
use or attenpted use of force. This court has defined the

“force” necessary to nake an offense a COV as synonynous with

destructive or violent force.”” United States v. Landeros-

Gonzal es, 262 F.3d 424, 426 (5th Gr. 2001) (citation omtted).
Under the subsection with which Dom nguez was charged, an

i ndi vidual could conmt an aggravated battery by nerely touching
soneone with a deadly weapon, w thout any resulting physical

injury, and this does not qualify as a use of force. See United

States v. Sanchez-Torres, 136 F. App’' x 644, 647-48 (5th Cr.

2005) (Washi ngton fourth-degree assault statute does not qualify

as COV because it could be commtted by an “offensive touching”);



Rodriguez v. State, 263 So. 2d 267, 268 (Fla. Dist. C. App.

1972) (defi ning aggravated battery as including an of fensive
t ouchi ng).

However, the touching of an individual with a deadly weapon
creates a sufficient threat of force to qualify as a crinme of
vi ol ence. Dom nguez asserts that aggravated battery with a
deadl y weapon does not include a threatened use of force because
the Florida statute does not include the word “force” or require
t he use of physical force. This argunment is m sguided. Under
the elenents test, the Governnent nust prove that the offense has
as an elenent “the use, attenpted use, or threatened use of
physi cal force” against the person of another. § 2L1.2, comment.
(n.1(B)(iii)). The fact that the statute does not include as an
el ement the actual use of force does not preclude a concl usion
that the offense is a COV; the threatened use of force is
sufficient. Moreover, the absence of the word “force” is not
relevant; Dom nguez fails to point to any case law in which this
court has viewed the presence or absence of this word in a
statute as dispositive.

This court has not addressed the precise question whether an
of fense such as the one conmtted by Dom nguez includes as an
el emrent a threatened use of force if it is performed with a
deadly weapon. The court has held that the Texas offense of

deadly conduct, which required the firing of a weapon in the



direction of an individual, has as an el enent the threatened use

of force against the person of another. United States V.

Her nandez- Rodri guez, F.3d __ , 2006 W. 2861123, at *2-*3 (5th

Gir. Oct. 9, 2006)(No. 05-51429).

This court also considered an Illinois aggravated-battery
statute, which required in relevant part that the defendant
“Iintentionally or know ngly causes great bodily harm or
permanent disability or disfigurenment” through the use of a

deadly weapon. United States v. Vel asco, F.3d __ , 2006 W

2729670, at *3 (5th Gir. Sept. 26, 2006)(No. 05-10451). This
court held that such an offense constituted a COV because the

def endant necessarily used a deadly weapon agai nst another. 1d.
at *4. The court distinguished between nere firearm possession
cases, noting that a use of the weapon was necessary to create a
COV and that “[i]n order to ‘use’ a weapon to cause bodily harm
one nust, at the very least, threaten the use of physical force.”

Vel asco, 2006 WL 2729670, at *4; see United States v. ©Medina-

Ani caci o, 325 F.3d 638, 644 (5th Cr. 2003)(sinple possession of
a deadly weapon not COV). Velasco is, of course,

di stingui shable; the Florida statute in question does not require
any injury to result fromthe intentional striking or touching
wth a deadly weapon.

In United States v. Treto-Martinez, 421 F.3d 1156, 1157

(10th Cr. 2005), cert. denied, 126 S. C. 1089 (2006), the




def endant had a prior Kansas conviction for aggravated battery
against a | aw enforcenent officer. Under state |aw, the offense
of aggravated battery could be generally commtted either by
intentionally causing bodily harmto another person with a deadly
weapon or by intentionally causing physical contact wth another
person “in a rude, insulting or angry manner with a deadly
weapon.” 1d. at 1158; KaN. STAT. ANN. 8§ 21-3414(a)(1)(B)

(a)(1)(C. The charging docunents did not specify the subsection
bei ng charged, and Treto-Martinez argued that physical contact in
a rude, insulting, or angry manner did not constitute a use of

force. Treto-Martinez, 421 F.3d at 1159. The Tenth Crcuit

di sagreed, concl udi ng that

a person who touches a police officer with a deadly
weapon in “a rude, insulting or angry manner,” has at
the very least “threatened use of physical force” for
pur poses of 8 2L1.2(b)(1)(A). Even if the physical
contact does not produce bodily injury, the manner in
whi ch the physical contact with a deadly weapon nust
occur to violate the Kansas statute clearly has as an
el enrent the “threatened use of physical force.” Causing
physi cal contact with a deadly weapon in “a rude,
insulting or angry manner,” if not sufficient in itself
to constitute actual use of physical force under

8§ 2L1.2(b)(1)(A), could always |ead to nore substanti al
and violent contact, and thus it would al ways i ncl ude
as an elenent the “threatened use of physical force.”
Physi cal contact wth a deadly weapon under this
statute will always constitute either actual or

t hreat ened use of physical force.

Treto-Martinez, 421 F.3d at 1160.

Al t hough Dom nguez’s state conviction did not involve a

police officer or a crinme that requires that the contact occur in



a rude, insulting or angry manner, the analysis is the sane.

Al t hough an intentional touching with a deadly weapon under
Florida law may not in itself cause injury, it could lead to nore
vi ol ent contact, or could at |east put the victimon notice of
the possibility that the weapon will be used nore harshly in the
future, thereby constituting a threatened use of force. See also

United States v. Lerma, 158 F. App’'x 3, 4 (9th Cr. 2005)(placing

an individual in a “reasonabl e apprehensi on of inmm nent physical

injury” with a deadly weapon is COV); United States v. Drummond,

240 F.3d 1333, 1337 (11th Cr. 2001) (New York crime of nenacing
required intentionally placing another in fear of death or
physical injury through the use of a deadly weapon and

constituted a COV); cf. United States v. Perez-Vargas, 414 F. 3d

1282, 1285-86 (10th G r. 2005)(no COV in statute prohibiting,
anong ot her behaviors, crimnal negligence causing bodily injury
wth a deadly weapon).

Under the rationale of Treto-Martinez, then, we hold that

Dom nguez’s conviction for aggravated battery under the specific
subsection of Florida law qualifies as a COV because it has as an
el ement at | east a threatened use of force.
L1,
Dom nguez contends that the 33-nonth term of inprisonnent
i nposed in his case exceeds the statutory maxi num sentence

allowed for the § 1326(a) offense charged in his indictnent. He



chal l enges the constitutionality of 8§ 1326(b)’s treatnent of
prior felony and aggravated fel ony convictions as sentencing
factors rather than elenents of the offense that must be found by
ajury in light of Apprendi.

Dom nguez’s argunent is foreclosed by A nendarez-Torres v.

United States, 523 U S. 224, 235 (1998), in which the Suprene

Court held that treatnment of prior convictions as sentencing
factors in 8 1326(b)(1) and (2) was constitutional. Although
Dom nguez contends that a majority of the Suprene Court would now

consi der Al nendarez-Torres to be incorrectly decided in |ight of

Apprendi,, “[t]his court has repeatedly rejected argunents |ike

t he one nade by [ Dom nguez] and has held that Al nendarez-Torres

remai ns binding despite Apprendi.” United States v. Garza-lopez,

410 F. 3d 268, 276 (5th Gr.), cert. denied, 126 S. C. 298

(2005). Dom nguez concedes as nuch, but he raises the argunent
to preserve it for further review
| V.
For the foregoing reasons, Dom nguez’s sentence is AFFI RVED.

AFFI RVED.
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