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The district court held that the superintendent of defendant
Greenvill e I ndependent School District did not act as a pol i cymaker
for the district inrefusing to recomend a teacher for pronotion.
Under Texas |aw, a school district’s board of trustees can hire or
pronote only persons recommended by the superintendent. Yet the
Board has the power to hire and fire the superintendent.
Concl udi ng that under Texas |law the Board retains the ultinmate

pol i cymaki ng authority for hiring and pronotion, we affirm



I

Karen Jo Barrow was a teacher in the Geenville |Independent
School District. When the Assistant Principal position at
Greenville Mddl e School becane avail able, the future principal of
the mddle school encouraged Barrow to apply. Barrow was
interested in and qualified for the position.

At the direction of Dr. Herman Sm th, superintendent of A SD,
a senior school official asked Barrow if she would nove her
children froma private Christian school to public school so that
Barrow could be considered for the job. Barrow affirmed her
interest in the job but stated she wouldn’t sacrifice her
childrens’ religious education.

After Barrow s nane was placed in the pool of applicants, Dr.
Smth directed Assistant Superintendent for personnel, WIIliam
Smth, to see if Barrow would be willing to nove her children to
public school. She was not, and anot her person was hired for the
] ob. Later, Smith told Barrow and her husband that he didn’t
reconmend Karen Jo for the job because her children went to private
school ; he also stated that Barrow had “no future” at G SD while
that was the case.!

Barrow sued Smith and G SD in federal district court under §
1983, claimng a denial of constitutional rights, disparate inpact

and treatnent in violation of Title VII, and several violations of

! @ SD disputes many of these facts, but on a notion for summary judgment
we resol ve disputed facts in favor of the non-noving party, here Barrow.
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state | aw. G SD noved for summary judgnent, which the court
granted in part and denied in part. Regarding 8 1983, the court
concluded that the G SD Board of Trustees, not Smth, was the
pol i cymaker because Smith only recommended candi dates while the
Board had final approval. The district court also held that the
circunst ance that the Board rubber-stanped Smth' s recommendati ons
was legally irrelevant and that a patronage requirenent was not
custom or practice establishing G SD policy. It denied summary
j udgnent, however, finding that Barrow sufficiently alleged that
A SD actually knew of Smth’s behavior, know edge it concl uded was
sufficient to establish GSD policy if proved.? The court granted
summary judgnent for G SD on the Title VII clains, except as to
Barrow s reasonable accomobdation claim? concluding that the
failure to pronote was due to Barrow s choice to put her children
in private school, not because of her religion or the religious
nature of the private school she chose, and that Barrow presented
no evidence of disparate inpact upon constitutionally protected
conduct . The court denied summary judgnent on the state |aw
clains, except as to the claimfor injunctive relief.

The remaining clains were tried to a jury, which found agai nst

2 See Bennett v. City of Slidell, 728 F.2d 762 (5th Gir. 1984).
3 @dshfailed to nove for summary judgment as to that claim
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Smith* and for G SD, ordering Smith to pay Barrow about $35,000 in
danmages and $650,000 in fees and costs. All parties filed post-
j udgnent notions, which the court denied. Barrow appeals the
court’s grant of summary judgnent to G SD, contending that
Superintendent Smth was a policymaker. She asks that we reverse
and render judgnent in her favor and against G SD given the jury
finding that Smth violated her rights.® She also appeals the
summary judgnent granted to G SD on the Title VII claim of
di sparate inpact.
I

A school district has no vicarious liability under § 1983.
Rather, it is liable for the unconstitutional conduct of its
policymakers, including persons to whom it has delegated
pol i cymaki ng authority in certain areas.® W review de novo the
district court’s conclusion that Smth was not such a policymaker
here.”’

W have examned before the policymaking authority of

4 Early in the case, the district court granted summary judgnent for Smith
after concluding he had qualified imunity. Barrow appealed. G SD filed its
notion for summary judgnent, and the court ruled on the notion during Barrow s
appeal . W reversed the court’s grant to Smth of qualifiedimunity, see Barrow
v. Geenville Indep. Sch. Dist., 332 F.3d 844 (5th Gr. 2003), hence Smth re-
entered the case and was a defendant at the trial of Barrow s renmining clains.

> In a footnote, GSD states that it does not concede a violation of
Barrow s rights, but it nmakes no argunent to the contrary. Because we affirm
that Smith was not a policymaker, we do not address the argunent.

6 See Monnell v. Dep’'t of Soc. Servs., 436 U.S. 658, 689 (1978).

” Baton Rouge G| & Chem Wbrkers Union v. ExxonMobil Corp., 289 F.3d 373,
376 (5th Gr. 2002).



superintendents of independent school districts in Texas. |In Jett
V. Dallas [1SD,8 a school princi pal reconmmended to the
superintendent, who had final approval over the matter under |SD
policy, that a teacher/coach be transferred. The superintendent
approved and ordered the transfer, unaware of the principal’s
discrimnatory notive. The Board played no role. The teacher sued
the principal and the | SD, but not the superintendent, arguing that
his involuntary transfer was notivated by race and his exercise of
First Amendnent rights. A jury awarded damages against the
principal and the ISD. W reversed the judgnent against the |SD
for want of a finding that the superintendent had policynmaking
authority for his relevant conduct.® The Suprene Court granted
certiorari to decide another issue, ultimately remanding for a
determ nati on of whether, under Texas |aw, the superintendent had
“final policymaking authority in the area of enpl oyee transfers.”?0

The panel determ ned that, under Texas | aw, school boards nake

8 7 F.3d 1241 (5th Gir. 1993).
9 Jett never argued that the principal was a policymaker

10 The Suprene Court left the question to us:

W decline to resolve this issue on the record before us. W think
the Court of Appeals, whose expertise in interpreting Texas lawis
greater than our own, is in a better position to detern ne whether
[the superintendent] possessed final policynmaking authority in the
area of enployee transfers, and if so whether a new trial is
required to determ ne the responsibility of the school district for
the actions of Principal Todd in light of this determ nation"™" " e
remand the case to the Court of Appeals for it to determnmi ne where
final policymaking authority as to enployee transfers lay in |ight
of the principles enunciated by the plurality opinion in Praprotnik
and outlined above. .. (enphasis added).

7 F.3d at 1244 (citing Jett v. Dallas ISD, 491 U S. 701, 738 (1989)).
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policy and superintendents adm nister. It pointed to Texas | aw
giving the school board “exclusive authority to manage and govern
the public free schools of the district,”! concluding that the
superintendent’s power to decide transfers was entirely del egated
by the board, hence the board had authority to nodify or elimnate
t hat power, rendering it the policynmaker. 12

Here, however, a Texas statute directs 1SDs to adopt a
personnel policy giving superintendents “sole authority to make
recommendations to the board regarding the selection of al

personnel, except that the board may del egate final authority for

t hose decisions to the superintendent....If the board rejects the
superintendent’s recommendation, the superintendent shall nake
alternative reconmendat i ons unti | t he board accepts a

recomendation.”® Hence the superintendent’s power to recommend
cones from the legislature, not from the board of trustees,
al though the board retains the power to accept or reject those
recommendations and to fire the superintendent. Barrow argues that

this structure gives policynmaking authority over personnel

11 Tex. Epbuc. Cooe § 23.26 (repeal ed and reenacted as amended in 1999 as §
11. 051) (enphasis added).

12 The court also stated that “[n]Jothing in the Texas Education Code
purports to give the Superintendent any policynaking authority or power to make
rules or regul ations, whether as to...transfers or otherw se” (enphasis added).
Because the statutory question here is different fromthat in Jett, and because
the situation in Jett did not require a ruling on the policynmaking authority of
superintendents in all instances, this statenent does not dictate the result
her e.

13 Tex. Epuc. Cooe § 11.163(a)-(b).
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decisions to both the Board and Smith because both nust agree on
candi dates - and both have effective veto power over the other’s
candi dates. 4

Standi ng alone, Barrow s argunent has purchase because the
superintendent has “sole authority” to recomend. But it cannot
prevail against the backdrop of Texas’s |egislative schene, which
generally nmakes the board the policymaker and the superintendent
the head admnistrator. Texas’s system of bi furcating
recommendati on and approval authority over hiring and pronotion
neither gives the superintendent policymaking authority nor
abrogates the board’ s general policynmaking authority. Accenting
this point in the matter of selecting school principals, the Texas
| egislature insists that the “board of trustees...shall adopt a
policy for the selection of a canpus principal that includes
qualifications required for that position.”'™ By its structure it

is evident that the bifurcated system was calculated to insulate

14 Barrow makes three other, meritless argunments which are conflated with
her primary, strong argument. First, she argues that G SD s rubber-stanpi ng of
Smith's recommendati ons renders himthe de facto policynmaker. The district court
properly rejected this argunment because the question is whether G SD had the
authority to guide Smth's discretion, not whether it actually did so. See Jett,
7 F.3d at 1247 n.10 (citing Gty of St. Louis v. Praprotnik, 485 U S. 112, 129
(1988)). Second, she argues that G SD has a “custom and usage” of requiring
teachers to put their children in public school. The district court rejected
this argunent for | ack of evidence, and Barrow didn’t appeal the ruling and does
not now explain what sufficient evidence supports the claim Third, Barrow
briefly asserts that ASDis a policynmaker for failing, to this day, to adopt a
policy forbidding the superintendent fromusing the unl awful patronage practice.
This turns Monnell on its head. Al though there is the argunent that the absence
of a policy may be actionabl e where the absence was i ntended by the nunicipality
toavoidliability, see Cornfield v. Consol. H gh Sch. Dist., 991 F.2d 1316, 1326
(7th CGr. 1993), there’'s no evidence of such intent here.

15 Tex. Epuc. Cope § 11.2020).



routi ne personnel decisions fromdirect neddling by elected board
menbers, channeling board influence in such matters into the
board’s decision to hire or fire a superintendent and into its
power to set standards for positions. The | egislature acconplished
this balance of its objectives by insisting that the board hire
only persons recommended by a superintendent, whom it hires and
fires. So fashioned, the legislation did not erode the
pol i cymaki ng authority of the board; it reinforcedit, albeit with
procedural traces for its exercise.

The statutory structure avoids the awkward scene of a
superi nt endent advanci ng an unconstitutional personnel policy that
the board has explicitly disavowed, |eaving the board to protest
liability for a policy that it has denounced. W need not search
for evidence of such a risk of dueling, binding policies. Thereis
a strong suggestion here that, to the extent there was a Board
policy, it opposed patronage.!® That escape from such a scene is
offered by the power of the board to fire the superintendent
highlights that it is the board, not the superintendent, which has
pol i cymaki ng authority.

This statutory structure is cenented by casel aw As Jett

enphasi zed, an official whose discretionary decisions on a

1 The Board had informally discussed and rejected a patronage policy
during a public budget neeting. Moreover, the Board had a general anti-
di scrimnation policy which mrrored broad constitutional requirenents (e.g., no
di scrimnation based on race, religion, or national origin), although it didn't
explicitly nention the right at issue here.
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particular matter are final and unrevi ewabl e, nmeaning they can’t
be overturned, is constrained if another entity has ultinmte power
to guide that discretion, at |east prescriptively, whether or not
that power is exercised.®® In Auriemma v. Rice,!® cited by Jett, the
Seventh Circuit concluded that the Chicago Police Chief, who by
city ordinance had unreviewable discretion to mnake personnel
decisions, wuld not have set <city policy in allegedly
discrimnating by race. Rather, the Chief would have violated city
policy, enbodied in another city council ordinance generally
forbidding racial discrimnation in hiring.

W AFFIRM the district court’s grant of sunmmary judgnent to
G SD on Barrow s 8§ 1983 claim

1]

The district court granted summary judgnent to G SD on
Barrow s claimthat the patronage policy operated nore harshly on
peopl e patroni zing private school for religious belief than people
opting for private schooling for other reasons. The court

expl ai ned:

7 This court in Beattie v. Madison County School District, 254 F.3d 595,
603 (5th Cir. 2001), characterized Jett as holding that “a superintendent’s
transfer of a teacher to another position mght be a final policy decision if
that action was unrevi ewable, even if the superintendent did not have conplete
control over the hiring and firing of district personnel.” “Mght be” does not
nean “is,” and a person is not a policymaker when he makes a decision sinply
because that decision is unrevi ewabl e.

18 gee Jett, 7 F.3d at 1247.

19 957 F.2d 397 (7th Gr. 1992).



To establish a prinma facie case of disparate inpact,
Barrow nust show that facially neutral enploynent
st andar ds operate nore harshly on one group t han anot her.
This initial burden includes proof of a specific practice
or set of practices resulting in a significant disparity
bet ween the groups. Statistical disparities between the
rel evant groups are not sufficient. A plaintiff nust
of fer evidence ‘isolating and identifying the specific
enpl oynent practices that are allegedly responsible for
any observed statistical disparities.’

Barrow has not furnished evidence of any observed
statistical disparities caused by dSDs [alleged
practice]. At nost, she has adduced evidence that this
requi renent was applied to her twice, and to Pope once.
In response, G SD has introduced evidence that while
enployed by QG SD, Assi st ant Superi nt endent M ke

Cardwel | ... educated his children for twelve years in [the
sane school as Barrow s children], and during that tine
was pronoted to Assistant Superintendent....Taken as a

whol e, the evidence on which Barrow relies does not

satisfy her initial burden of proving that 4 SD s

enpl oynent practices have resulted in a significant

disparity between Christian and non-Christians, or

religious believers and non-believers.

The record evidence, read in the light nost favorable to
Barrow, supports the district court’s conclusion that Smth did not
reconmend Barrow because her children were not attendi ng the public
schools, not because her children were attending a religious
school. There is no probative evidence that Smth’s decision had
any inpact upon any First Anmendnent-protected freedom 2°

W AFFIRM the district court’s grant of sunmmary judgnent to
A SD on the Title VII disparate inpact claim

AFF| RMED.

20 ghe also argues that G SDdid not, inits nmotion for summary judgnent,
argue anyt hi ng about | ack of evidence of disparate inpact. That is wong; in any
event, we can affirmthe district court’s independent conclusion based on the
record.
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