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Sal eem Kassanmal i Raheemani petitions this court to review a
Board of I nm gration Appeals’ order denying his notion to reopen to
apply for adjustnent of status. Because we find the BIA did not

abuse its discretion, we AFFI RM

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



| .

Petitioner is a native and citizen of Pakistan, who was
admtted to the United States in 1995 as a visitor and permtted to
remain until February 1996. In 2003, the Immgration and
Nat ural i zation Service (“INS”) issued a Notice to Appear, charging
himwth renovability pursuant to INA 8 237(a)(1)(B), 8 US.C. 8§
1227(a)(1)(B), as an alien who remained in the United States | onger
than permtted. Raheemani admtted each of the allegations in the
Notice to Appear and conceded renovability at his immgration
hearing. He requested voluntary departure, which was granted unti |
Novenber 13, 2003. No appeal was taken fromthat order.

On August 18, 2003, Raheemani filed a notion to reopen for
adj ustnent of status with the immgration judge. He asserted that
his alien | abor certification application was approved and that he
was the beneficiary of an |1-140 visa petition which was pending
approval, and therefore his renoval proceedi ngs shoul d be reopened
to allow himto apply for adjustnent of status. The inmgration
judge denied his notion to reopen, finding that the “approval of
the 1-140 visa petition [was] highly problematic and the nere
filing of such a petition does not justify the reopening of a
case.” On appeal, the Board affirnmed the i mm gration judge’ s order
W t hout opinion. This appeal followed.

1.
A

The governnment argues that our decision in United States v.
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Assaad, 378 F.3d 471 (5th Cr. 2004) controls and that this court
| acks jurisdiction under section 242(a)(2)(B)(l) of the INA 8
US C 8§ 1252(a)(2)(B)(l), Dbecause the order related to a
di scretionary adjustnent of status. W disagree and concl ude that
we have jurisdiction.

Under 8 USC 8§ 1252(a)(2)(B)(i), this court [|acks
jurisdiction to review any order relating to the discretionary
adj ustnent of status pursuant to 8 U S.C 8§ 1255.2 |n Manzano-

Garcia v. Gonzalez, 413 F. 3d 462 (5th Cr.2005), we addressed this

court’s jurisdictiontoreviewaruling on a notion to reopen under
INA § 242(a)(2)(B)(i), 8 U S.C. §1252(a)(2)(B)(i). W stated that
we |acked jurisdiction over Mnzano's notion to reopen as it
related to his request for adjustnent of status, “if the BI A had
actually nmade a discretionary determ nation on the nerits to deny
such adjustnment of status under INA § 245, 8 U S.C. 8§ 1255." |[d.

at 468. See al so Medi na-Mbrales v. Ashcroft, 371 F.3d 520, 526

(9th Cr.2004) (“If the denial of [the petitioner’s] notion to

reopen was a judgnent regarding the granting of relief under

28 U.S.C. § 1252(a)(2)(B)(i) provides:

Not wi t hst andi ng any other provision of |law, no court shal
have jurisdiction to review --

(i) any judgnent regarding the granting of relief wunder
section... 1255 of this title, or (ii) any other decision or
action of the Attorney Ceneral the authority for which is
speci fied under this subchapter to be in the discretion of the
Attorney GCeneral, other than the granting of relief under
section 1158(a) of this title.
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§ 1255 . . . then we are wthout jurisdiction to review the
di scretionary aspects of the BIA' s decision.”).

In the instant case, the immgration judge deni ed Raheemani’s
nmotion to reopen after finding that “t he approval of the I-140 visa
petition is highly problematic and the nmere filing of such a
petition does not justify the reopening of a case.” This statenent
does not anount to a decision on the merits of Raheemani’s
adj ustnment of status claim Because the imm gration judge’'s order
was “not an adverse determ nation of the nmerits of [petitioner’s]
requested adjustnment of status under 8 1255,” this court is not
stripped of jurisdiction over the notion to reopen. Manzano-
Garcia, 413 F. 3d at 469.

B
We review the denial of a notion to reopen proceedi ngs under

a highly deferential abuse of discretion standard. See Zhao v.

Gonzal ez, 404 F. 3d 295 (5th Gr.2005). See also Lara v. Trom nski,

216 F.3d 487, 496 (5th Cr.2000)(“[Motions for reopening of

i mm gration proceedi ngs are di sfavored...”)(quoting INSv. Doherty,

502 U. S. 314, 323, 112 S.C. 719). The United States Suprene Court
has found that even if the petitioner nmakes out a prinma facie case
of eligibility for suspension of renoval, the BIA can deny the
motion to reopen if it finds “the novant has not introduced

previ ously unavail abl e, material evidence.” |NSv. Abudu, 485 U S.

94, 104-05, 108 S.Ct. 904 (1988); see also, 8 CF.R § 1003.2(a)



(“The Board has discretion to deny a notion to reopen even if the
party noving has nade out a prima facie case for relief.”). W
will not disturb the BIA's discretion “so long as it is not
capricious, racially invidious, utterly without foundation in the
evi dence, or otherw se so aberrational that it is arbitrary rather
than the result of any perceptible rational approach.” Pritchett
V. INS, 993 F.2d 80, 83 (5th G r.1993)(citing Gsuchukwu v. I NS, 477

F.2d 1136, 1141-42 (5th Cir.1984)).

Raheemani argues that the BI A's deci sion was | egally erroneous
for two reasons. First, he contends the governnent failed to file
a tinely opposition, and thus the notion should have been deened
unopposed. See 8 CF.R 81003.23(b)(1)(iv). Second, he argues
that the immgration judge based his denial on “plainly erroneous
grounds—not any coherent discretionary one.”® As petitioner points
out, there are “at least” three reasons a notion to reopen may be
denied: (1) failure of applicant to nmake a prim facie case for
underlying substantive relief sought; (2) failure to produce
previ ously unavail able materi al evidence; and (3) if the ultinmate
relief sought is a discretionary decision (such as adjustnment of
status), the BIA may “l eap ahead...over the two threshol d concerns
(prima facie case and new evi dence/ reasonabl e expl anation), and

sinply determne, that even if they were net, the novant woul d not

SParticularly, petitioner argues that the inmgration judge
commtted | egal error because he stated that Raheemani coul d await
the approval of his visa in Pakistan.
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be entitled to the discretionary grant of relief.” Abudu, 485 U S.
at 105.

The immgration judge denied petitioner’s notion to reopen
because he found the “approval of the [-140 visa petition [was]
hi ghly problematic and the nere filing of such petition does not
justify the reopening of a case.” W do not find the BIA s reasons
for denying the notion to be capricious, racially invidious, or
otherwi se so aberrational that it is arbitrary rather than the
result of any perceptible rational approach.” Also, the failure of
the governnent to file an opposition to the notion to reopen does
not require that the district judge grant the notion. The grant of
the notion remai ns discretionary even though it is unopposed. The
i mm gration judge was not obliged to grant a notion to reopen based
on a “problematic” pending [|-140 petition. Under the very
deferential standard used to review denials of notions to reopen,
we cannot say that the Board erred in finding that the imm gration
judged did not abuse his wde discretion. W therefore deny the
petition to review.

AFF| RMED.



