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PER CURI AM *

W I liam Rodri guez- Gonzal ez appeals his 27-nonth sentence
followng his guilty-plea conviction for being unlawfully present
inthe United States after having been deported, a violation of
8 US.C 8 1326. The indictnent did not allege that Rodriguez-
Gonzal ez’ s deportation was subsequent to a felony or aggravated-
felony conviction, and it did not specifically cite to any
subsection of 18 U S.C. § 1326. In pertinent part, the

sentenci ng gui deline base offense | evel was increased twelve

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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| evel s pursuant to U.S.S.G 8§ 2L1.2(b)(1)(A) because Rodriguez-
Gonzal ez was previously deported after a conviction for a felony
drug-trafficking offense for which the sentence i nposed was 13
mont hs or | ess. Rodriguez-CGonzalez objected to this increase on

the basis of Apprendi v. New Jersey, 530 U S. 466 (2000), and

Bl akely v. Washington, 124 S. C. 2531 (2004).

Rodri guez- Gonzal ez argues that because the indictnment did
not allege a prior conviction, it charged only a violation of
8§ 1326(a) and under Apprendi his sentence viol ated due process
because it exceeded the two-year nmaxi mum puni shnment for the
8§ 1326(a) offense charged. This argunent is forecl osed by

Al nendarez-Torres v. United States, 523 U S. 224, 235, 239-47

(1998). Al though Rodriguez-Gonzal ez contends that

Al nendar ez-Torres was incorrectly decided and that a majority of

the Supreme Court would overrule Al nendarez-Torres in |ight of

Apprendi, we have repeatedly rejected such argunents on the basis

that Al nendarez-Torres remains binding. See United States V.

Garza- Lopez, 410 F.3d 268, 276 (5th Gr.), cert. denied, 126 S

Ct. 298 (2005). Rodriguez-CGonzal ez properly concedes that his

argunent is foreclosed in light of Al nendarez-Torres and circuit

precedent, but he raises it here to preserve it for further
revi ew

Rodri guez- Gonzal ez al so argues that the district court
commtted reversible error when it sentenced himpursuant to the

mandat ory sentenci ng gui delines system held unconstitutional in
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United States v. Booker, 125 S. . 738 (2005). Because the

district court sentenced Rodri guez-Gonzal ez under a mandatory

guidelines regine, it coommtted Fanfan error. See United States

v. Val enzuel a- Quevado, 407 F.3d 728, 733 (5th Gr.), cert.

denied, 126 S. . 267 (2005); see also United States v. Walters,

418 F. 3d 461, 463 (5th Cr. 2005)(discussing the difference

bet ween Si xth Amendnent Booker error and Fanfan error). “[I]f
either the Sixth Arendnent issue presented in Booker or the issue
presented in Fanfan is preserved in the district court by an
objection, we will ordinarily vacate the sentence and renmand,

unl ess we can say the error is harnml ess under Rule 52(a) of the

Federal Rules of Crimnal Procedure.” United States v. Pineiro,

410 F. 3d 282, 284-85 (5th Cr. 2005) (internal quotation marks
and citation omtted). The Governnent concedes that Rodriguez-
Gonzal ez’ s objection on the basis of Blakely, was sufficient to
preserve his Fanfan claimand that it cannot show that the error
was harm ess. The sentencing transcript supports the
Governnent’s concession. Accordingly, we VACATE Rodri guez-
CGonzal ez’ s sentence and REMAND to the district court for re-

sent enci ng.



