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PER CURI AM *

Def endant - Appel | ant Patricia Jenkins Durant appeals her jury
convi ction and sentence for transporting illegal aliens within the
United States for commerci al advantage or private financial gain by
means of a notor vehicle in violation of 8 US.C §
1324(a) (1) (A (ii), (B)(i). We affirm

Durant contends that the evidence at trial was insufficient to
sustain the jury' s verdict. Specifically, she argues that the

governnent did not establish that she knewthe illegal aliens were

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



inthe trailer of her truck or that she was acting for commerci al
advant age or private financial gain.

Viewing the evidence in the light nost favorable to the
verdi ct, the evidence was sufficient to establish that Durant knew
the illegal aliens were in the trailer of her truck and that she
was acting for comrercial advantage or private financial gain
Durant was the sol e driver and occupant of the truck inthe trailer
of which the 20 illegal aliens were discovered. Although the | oad
of onions Durant was transporting was due in New York in two days,
Durant inexplicably traveled 130 mles south to Laredo, Texas,
wasting valuable tinme and noney. Further, the jury could have
reasonably inferred that Durant was referringtotheillegal aliens
when she told her co-driver that she was going to nmake sone noney
by haul ing sonmething up north. The jury could have al so reasonably
inferred that Durant was the “old |ady” demanding $5,000 to
transport the aliens. Finally, given that two of the illega
aliens seized from Durant’s trailer had agreed to pay between
$1, 000 and $1, 200 upon their arrival in Houston, Texas, the jury
could have reasonably inferred that Durant would not have been
entrusted with such a valuable cargo if she had not been
know edgeabl e and involved in the alien-snuggling schene. The
evi dence was sufficient to sustain the jury's verdict. See United

States v. Nol asco-Rosas, 286 F.3d 762, 765 (5th Cr. 2002); United

States v. Pennington, 20 F.3d 593 (5th Gr. 1994).




For the first tinme on appeal, Durant contends that the
district court’s jury instructions were insufficient and inproper
because the district court failed properly to define the term
“reckless disregard.” As Durant did not object to the jury

instructions in the district court, our reviewis for plain error.

United States v. Harris, 104 F.3d 1465, 1471-72 (5th Gr. 1997).
Under the plain-error standard, Durant bears the burden of show ng
that (1) there is an error, (2) the error is plain, and (3) the

error affects substantial rights. United States v. d ano, 507 U. S.

725, 732 (1993). Even if these conditions are satisfied, we have
the discretionto correct the error only if it “seriously affect][s]
the fairness, integrity or public reputation of judicia
proceedings.” 1d. (internal quotation marks and citation omtted).
Error in a jury instruction is plain “only when, considering the
entire charge and evi dence presented agai nst the defendant, there

is alikelihood of a grave m scarriage of justice.” United States

v. Md atchy, 249 F. 3d 348, 357 (5th Cr. 2001) (citation omtted).

The definition of “reckless disregard” given to the jury in
the instant case was substantially simlar to the definition set
forth in the relevant Fifth Crcuit Pattern Jury Instruction.
Further, Durant’s theory of defense was that she did not know the
aliens were in the trailer of her truck, not that she knew the
aliens were present but did not know that they were illegally in

the country. As Durant has failed to establish a |ikelihood of a



grave m scarriage of justice, she cannot show plain error. See
Mcd atchy, 249 F.3d at 357.

Finally, Durant contends that the district court viol ated her
Fifth and Sixth Anmendnent rights when it enhanced her sentence
based on facts that were neither admtted by her nor found by a
jury beyond a reasonable doubt. As Durant did not object on this
basis in the district court, our reviewis for plain error. See

United States v. Val enzuel a- Quevedo, 407 F.3d 728, 732 (5th Gr.),

cert. denied, 126 S. . 267 (2005).

The district court erred when it sentenced Durant pursuant to
the mandatory guideline system held unconstitutional in United

States v. Booker, 125 S. C. 738 (2005). See Val enzuel a- Quevedo,

407 F. 3d at 733 (“It is clear after Booker that application of the
Quidelines in their mandatory form constitutes error that is
plain.”). Durant has failed, however, to point to any record
evi dence that indicates that the sanme sentence woul d not have been
i nposed had the district court known that the Sentencing Gui deli nes
wer e advisory. The record itself gives no indication that the
district court would have reached a different result under an
advi sory guidelines system |In fact, the district court sentenced
Durant at the mddle of the guidelines range. G ven the |ack of
evidence indicating that the district court would have reached a
different conclusion, Durant has not denonstrated that her

substantial rights were affected, and, thus, she has failed to



establish plain error. See United States v. Mares, 402 F.3d 511,

520-22 (5th Gr.), cert. denied, 126 S. C. 43 (2005).

Accordi ngly, Duran’s conviction and sentence are

AFF| RMED.



