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PER CURI AM *

Petitioner Nizar Ali (“Ali”) petitions the court for review
of a final order of renpval by the Board of |nmm gration Appeals
(“BIA"). The BIA summarily affirmed, w thout opinion, the
decision of the Immgration Judge (“1J”) to deny Ali’s notion for

a conti nuance pending the outcone of his | abor certification with

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the United States Departnent of Labor (“DOL”). Ali now asserts
that this denial inpaired his ability to apply for adjustnment of
status under section 245(i) of the Immgration and Nationality
Act (“INA"). See 8 U S.C. 8§ 1255(i) (2000). For the follow ng
reasons, we DENY the petition for review
|.  FACTUAL AND PROCEDURAL BACKGROUND

Ali, a 5l-year-old native and citizen of Pakistan, was
admtted on a tenporary non-immagrant visa to the United States
on June 14, 2001, with authorization to remain in the United
States no later than June 13, 2002.' |In direct violation of the
ternms of his tenporary visa, Ali remained in the United States
beyond this deadline without authorization fromthe I mmgration
and Naturalization Service (“INS").2 On February 3, 2003, the
I NS i ssued a Notice to Appear (“NTA’), charging Ali as a
renovabl e alien under 8§ 237(a)(1)(B) of the INA. 8 U S.C 8§

1227(a)(1)(B) (“Any alien . . . whose noninm grant visa (or other

. Ali’s initial visa permtted himto remain in the
United States for a six-nonth period ending Decenber 13, 2001.
On February 7, 2002, Ali applied for and recei ved an extension
for an additional six nmonths until June 13, 2002.

2 As of March 1, 2003, the INS' s adm nistrative, service,
and enforcenent functions were transferred fromthe Departnent of
Justice to the new Departnent of Honel and Security. See Honel and
Security Act of 2002, Pub. L. No. 107-296, 88 441, 451, 471, 116
Stat. 2135 (2002). The Bureau of Imm gration and Custons
Enforcenment in the Departnent of Honeland Security assuned the
I NS' s detention, renoval, enforcenent, and investigative
functions. See Peters v. Ashcroft, 383 F.3d 302, 304 n.1 (5th
Cir. 2004). Because the events in this case began before the
reorgani zation, we will continue to refer to the INSin this
opi nion to avoi d confusion.
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docunent ati on authorizing adm ssion into the United States as a
noni nm grant) has been revoked under section 1201(i) of this
title, is deportable.”).

On August 25, 2003, at his initial hearing before the |J,
Ali admtted to service of the NTA and conceded renovability
based on the factual allegations contained in the NTA At this
time, Ali requested asylumrelief or, in the alternative, a
w t hhol ding of renoval. Ali also inforned the IJ that if the
court denied his clains for relief, he would request voluntary
departure. In order to afford Ali the opportunity to file his
application for asylum including all necessary supporting
docunents and a witness list, the IJ instructed that the case
woul d resunme on Cctober 10, 2003. Before adjourning, the |J
specifically warned Ali that the court would deem his grounds for
relief abandoned if he failed to tinely file his application for
asylum or w thhol ding of renoval before the hearing on COctober
10, 2003.

When the hearing resuned on Cctober 10, 2003, Ali’s counsel
informed the IJ that he had decided not to file an application
for asylum or wi thhol ding of renoval on behalf of his client.?

In accordance with his previous warning, the |IJ deened Ali to

3 When questioned directly by the 1J, Ali indicated that
he still w shed to apply for asylum and w t hhol di ng of renoval
and that he believed his counsel was to have prepared these
applications. Because Ali did not raise a claimof ineffective
assi stance of counsel to the BIA or this court, we decline to
specul ate as to the underlying reasons for this discrepancy.
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have abandoned his application for asylum and w t hhol di ng of
renmoval. In place of the abandoned asyl um argunent, Al
presented two notions to the court. First, he submtted a notion
to dismss the original NTA because the governnent official who
signed the docunent was allegedly no | onger authorized to issue a
chargi ng docunent after the functions of the INS were replaced by
t he Departnent of Honel and Security in March 2003. The IJ
rejected this argunent as wholly devoid of nerit, and Ali does
not challenge this determnation in his petition for review

Second, Ali noved for a continuance pendi ng the outcone of
his application for |labor certification. He argues that because
his | abor certification request was filed on January 30, 2002 and
was currently under reviewwth the DOL, the IJ should have
granted a continuance to allow Ali the opportunity to apply for
adj ustment of status under 8§ 1255(i). The IJ also rejected this
argunent, finding that (1) Ali had not established eligibility
under the provisions of 8§ 1255(i); and (2) Ali had failed to
denonstrate good cause to prolong the case indefinitely pending
the DOL’s determ nation with respect to his | abor certification
application. Despite denying both notions, the IJ granted Ali’s
request for voluntary departure and issued an alternative order
of renoval to Pakistan in the event Ali failed to abide by the
prescribed ternms of his voluntary departure.

Ali tinely appeal ed the decision of the |J to the BIA on
Novenber 10, 2003. On Decenber 17, 2004, the BIA granted sunmary
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affirmance of the 1J's opinion pursuant to 8 C F. R
8§ 1003.1(e)(4). Ai filed atinely petition for review of the
BIAs determnation with this court on January 11, 2005,
challenging the 1J’'s denial of his notion for a continuance with
respect to his pending |abor certification. He also raises equal
protection and due process clains under the Fifth Arendnent with
respect to the 1J’s denial of his notion for a continuance.
1. DI SCUSSI ON

A St andard of Revi ew

This court’s reviewis typically limted to the final order

of the BIA. Chun v. INS, 40 F.3d 76, 78 (5th Cr. 1994). \Were

the BI A expressly adopts the opinion of the I'J without further
opi ni on, however, this court reviews the |J's decision. M khael
V. INS, 115 F.3d 299, 302 (5th Cr. 1997). Because the sumary
af fi rmance procedures outlined in 8 CF. R § 1003.1(e)(4)
expressly forbid further explanation or reasoning, the underlying

decision is the proper subject of judicial review Garcia-

Mel endez v. Ashcroft, 351 F.3d 657, 660 (5th Cr. 2003); see also

Soadj ede v. Ashcroft, 324 F.3d 830, 831-32 (5th Gr. 2003).

The grant or denial of a continuance is a matter reserved to
the sound discretion of the IJ and reviewed only for abuse of

discretion.* Wtter v. INS, 113 F.3d 549, 555-56 (5th Cr.

4 Al t hough neither party contests our jurisdiction to
review the denial of a continuance, we note that any argunent to
the contrary is foreclosed by our recent decisions in Zhao v.

-5-



1997); see also 8 CF.R 8 1003.29 (“The Imm gration Judge may
grant a notion for continuance for good cause shown.”). ains
of constitutional violations, including equal protection and due
process under the Fifth Anendnent, are reviewed de novo. See

DeZaval a v. Ashcroft, 385 F.3d 879, 883 (5th Cr. 2004);

Qgbenudia v. INS, 988 F.2d 595, 598 (5th Gr. 1993).
B. Anal ysi s

Ali contends that the BIA's sunmary affirmance of the IJ’'s
denial of his notion for a continuance was an abuse of discretion
because Ali had a pending application for |abor certification
filed with the DOL. Relying exclusively on | anguage fromthe

Seventh Circuit’s opinion in Subhan v. Ashcroft, 383 F.3d 591

(7th Gr. 2004), Ali argues that the denial of a continuance on
hi s pending | abor certification prematurely cut short his
application for adjustnent of status under 8§ 1255(i).

Even if it were binding precedent on this court, we find
Ali’s reliance on Subhan to be m splaced. The Legal Inmgration
Famly Equity Act (“LIFE Act”) extended the sunset date provided

under 8§ 1255(i), during which an alien nust submt his |abor

Gonzales, 404 F.3d 295 (5th Cr. 2005) and Manzano-Garcia V.
Gonzal es, 413 F.3d 462 (5th Cr. 2005). See Jaradat v. Gonzales,
143 F. App’ x 566, 567 (5th Cr. July 18, 2005) (unpublished).
Because the discretionary authority to grant or deny a

conti nuance derives froma regulation, rather than the I NA
statute itself, the jurisdiction-stripping provision under 8
US C 8 1252(a)(2)(B)(ii) does not apply to bar this court’s
power to reviewthe 1J's determ nation. See Zhao, 404 F.3d at
303; Manzano-Garcia, 413 F. 3d at 466.
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certification to the DOL pursuant to an application for

adj ust nent of status, from Septenber 31, 1997 to April 30, 2001.
See LI FE Act Anendnents of 2000, Pub. L. No. 106-554, 8§
1502(a)(1)(B), 114 Stat. 2763 (2000) Although the new sunset
date has now | apsed, the inplenenting regulation provides for a
“grandfathered alien,” which protects an alien who filed an
application for |abor certification “pursuant to the regul ations
of the Secretary of Labor on or before April 30, 2001, and which
was approvable when filed.” 8 CF.R 8 1245.10(a)(21)(i)(B). In
Subhan, the Seventh Circuit noted that Subhan hinself was
“grandfathered” in under the LIFE Act. Subhan, 383 F.3d at 593.
In this case, however, the record denonstrates that the DOL did
not receive his | abor certification application until January 30,
2002, clearly beyond the date prescribed in the sunset provision
of the LIFE Act.

Al'i does not address the untineliness of his |abor
certification application under the sunset provision of the LIFE
Act. The governnment, however, notes this fact and argues that
the 1J could not have abused his discretion in denying the notion
for a continuance if Ali was not eligible under LIFE Act. W
agree that Ali’s failure to file the [ abor certification
application before April 30, 2001 controls our resolution of this
case. Although the IJ does not specifically nention the

tardiness of Ali's filing with the DOL, he did state that Ali had



failed to establish eligibility under the LIFE Act. Because
Subhan is clearly distinguishable fromthe instant matter in this
crucial respect, we find no error with the 1J’s denial of Ali’s
notion for a continuance and decline to further address the

per suasi veness of the reasoning in Subhan at this tine.

In light of his clear statutory ineligibility, Ai’s equal
protection and due process clains are without nerit. Ali asserts
that the requirenent that he register under the National Security
Entry-Exit Registration System (“NSEERS’)® triggered the
initiation of his renoval proceedings. Because NSEERS applies
only to aliens fromcertain designated countries, Ali contends
that the fact that his conpliance wwth the registration program
alerted the INSto his expired visa violated his equal protection
rights under the Fifth Arendnent. Upon de novo review of the
record, we find no such constitutional violation.

It is well-established that the Attorney General has broad
prosecutorial discretion to initiate renoval proceedi ngs agai nst
aliens who have violated the immgration |laws of the United

St at es. See Reno v. Anerican-Arab Anti-Discrimnation Comm, 525

U S 471, 490 (1999) (noting that “the additional obstacle of

sel ective-enforcenent suits could | eave the INS hard pressed to

5 NSEERS directs the Attorney Ceneral to establish
proceedi ngs for tracking foreign nationals fromvarious
countries, including Pakistan, who reside in the United States.
8 U.S.C. 88 1303, 1305; see also Registration of Certain
Noni mm grant Aliens from Designated Countries, 67 Fed. Reg.
77,642 (Dec. 18, 2002).
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enforce routine status requirenents”); Cardoso v. Reno, 216 F. 3d

512, 517 (5th Cr. 2000) (stating that Congress has intended “to
protect fromjudicial intervention the Attorney CGeneral’s | ong-
establ i shed discretion to deci de whether and when to prosecute or

adj udi cate renoval proceedings or to execute renoval orders”)

(quoting Alvidres-Reyes v. Reno, 180 F.3d 199, 201 (5th Gr.
1999)). Ali does not challenge the fact that he renmained in the
United States beyond the expiration period of his tenporary visa
in violation of 8§ 1227(a)(1)(B). Because the 1J found him
renovabl e on those grounds and not pursuant to his registration
under NSEERS, we find no violation of Ali’s equal protection
rights under the Fifth Arendnent.®

Ali’s due process argunents are simlarly unpersuasive. He
argues that the denial of his notion for a continuance to pursue

his application for adjustnment of status violated his substantive

6 Moreover, this court recently upheld the nationality-
sensitive provisions of the N caraguan Adjustnent and Central
Anmerican Relief Act (“NACARA’) against a simlar equal protection
chal | enge.

We hold that the equal protection principles that are

inplicit in the Due Process Clause of the Fifth

Amendnent do not in any way restrict Congress’s power

to use nationality or place of origin as criteria for

the naturalization of aliens or for their adm ssion to

or exclusion or renoval fromthe United States.
Rodriguez-Silva v. INS, 242 F.3d 243, 248 (5th Gr. 2001); see
also Zafar v. U S. Attorney Gen., 426 F.3d 1330, 1336 (11th G
2005) (“Petitioners’ equal protection rights were not violated by
being required to be registered in the National Security Entry-
Exit Registration System which they argue precipitated them
being placed in these discretionary renoval proceedings by the
Attorney General, where other non-Pakistani citizens were not so
required to register.”).
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due process rights. As this circuit has previously found,
discretionary relief fromrenoval, including adjustnent of
status, is not a liberty or property interest requiring due

process protections. See Assaad v. Ashcroft, 378 F.3d 471, 475

(5th Gr. 2004); Mreles-Valdez v. Ashcroft, 349 F.3d 213, 219

(5th Gr. 2003). Moreover, to sustain a due process challenge to
the 1J's denial of his notion for a continuance, Ali nust

denonstrate “substantial prejudice.” Patel v. INS, 803 F.2d 804,

807 (5th Gr. 1986) (affirmng an 1J's decision to deny a
conti nuance where an alien had not chall enged the finding of
deportability nor established eligibility for discretionary
relief fromrenoval). Because his |abor certification
application was not submtted to the DOL until after the sunset
provi sion of the LIFE Act had | apsed, Ali has failed to
denonstrate how the 1J's denial of his notion for a continuance
substantially prejudiced his renpval proceedi ngs.

[11. CONCLUSI ON

For the foregoing reasons, we DENY the petition for review
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