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PER CURI AM *

Foll ow ng the denial of his notion to suppress, Kenneth Lenz
entered a conditional guilty plea to one count of conspiring to
manuf act ure an unspeci fi ed quantity of net hanphetam ne. He appeal s
the denial of his notion to suppress and the 80-nonth sentence
i nposed by the district court. W AFFIRM

Lenz challenges the stop of his brother’s pickup truck, in
whi ch Lenz was a passenger, and the seizure of evidence fromthe

truck. Lenz does not have standing to challenge the seizure of

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



evidence. See United States v. Roberson, 6 F.3d 1088, 1091 (5th

Cr. 1993). However, because a stop of the vehicle results in the
sei zure of the passenger, Lenz has standing to challenge the stop
of the truck. See id.

Lenz argues that the stop of the truck, which occurred in a
driveway on Lenz’'s property, was not based on probable cause. He
al so chall enges his warrantl ess arrest as unsupported by probable
cause. This court may affirm the district court’s ruling on a
nmotion to suppress based on any rational e supported by the record.

United States v. I barra-Sanchez, 199 F. 3d 753, 758 (5th G r. 1999).

As the Governnent points out, and a review of Lenz's
suppression notion shows, Lenz did not raise these issues in the
district court. Accordingly, our reviewis for plain error. See

United States v. Ml donado, 42 F.3d 906, 912 (5th G r. 1995).

Under FED. R CRIM P. 52(b), this court may correct forfeited
errors only when the appellant shows the followng factors:
(1) there is an error, (2) that is clear or obvious, and (3) that

affects his substantial rights. United States v. Calverley,

37 F.3d 160, 164 (5th Gr. 1994) (en banc) (citing United States v.

A ano, 507 U S 725, 731-37 (1993)). If these factors are
est abl i shed, the decision to correct the forfeited error is wthin
t he sound discretion of the court, and the court wll not exercise
that discretion unless the error seriously affects the fairness,
integrity, or public reputation of judicial proceedings. d ano,

507 U.S. at 735-36.



The stop of the truck is properly analyzed under the

reasonabl e suspicion standard of Terry v. Ghio, 392 U S. 1 (1968).

See United States v. MlLaughlin, 578 F.2d 1180, 1183-84 (5th Cr

1978); see also Scher v. United States, 305 U S. 251, 255 (1938).

In view of the information known to surveillance agents regarding
the activities at the Dreibrodt |ocation, which were consistent
with the manufacture of nethanphetam ne, Lenz has not shown t hat
the district court plainly erred in determ ning that the truck was
lawful |y stopped. See Terry, 392 U.S. at 30; Calverley, 37 F.3d at
164.

Upon st oppi ng the vehicle on Lenz’ s property, agents observed,
in plain view in the bed of the pickup, objects and odors
consi stent wi th net hanphet am ne manufacture. These observati ons,
in conjunction with other facts known to the agents, supplied

probabl e cause for Lenz’s warrantless arrest. See United States v.

Ram rez, 145 F.3d 345, 352 (5th Gr. 1998). Lenz has not

denonstrated plain error. See Calverley, 37 F.3d at 164.

Lenz contends that the stop of the truck was pretextual
This court has held that “the constitutional reasonabl eness of the
stop does not depend upon the actual notivations of the officer
involved. An officer may stop a notorist for a traffic violation
even if, subjectively, the officer’s true notive is to investigate

unrelated crimnal offenses.” United States v. Sanchez-Pena,

336 F. 3d 431, 437 (5th CGr. 2003) (footnote omtted). As discussed
above, the surveillance agents had reasonabl e suspi ci on sufficient
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to justify a stop of the truck. Lenz has not shown error.

Lenz briefs the issue whether the “open fields” doctrine
applies, but he admts that the doctrine is “nerely academ c” in
this matter because the district court did not rely onit. Lenz
fails to show error on the part of the district court.

Lenz chal l enges the warrantl ess entry of his house, which took
pl ace prior to the issuance of a search warrant. He argues that
| aw enforcenent officers manufactured the exigent circunstances
that led to the entry of the honme. However, as Lenz concedes in
hi s di scussion of the protective sweep of his hone, no evidence was
di scovered during the warrantl ess entry, and Lenz does not contest
the district court’s determnation that the affidavit in support of
the search warrant was untainted by the warrantless entry. This
court has stated that “(an) appellant( ) cannot conplain of
evi dence which m ght have been di scovered and introduced, but was

not. . . .” United States v. Poole, 557 F.2d 531, 536 (5th Gr.

1977).

Lenz argues that there was not probable cause to support the
i ssuance of a search warrant for his house. Because Lenz did not
raise this issue in the district court, we reviewfor plain error.

See Mal donado, 42 F.3d at 912.

This court’s reviewof the district court’s denial of a notion
t o suppress evi dence obt ai ned pursuant to a warrant consists of two
steps: “(1) whether the good-faith exception to the exclusionary
rule applies; and (2) whether probable cause supported the
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warrant.” United States v. Satterwhite, 980 F.2d 317, 320 (5th

Cr. 1992). Lenz has not shown that the good-faith exception to
t he exclusionary rul e does not apply, and, based on the facts known
to surveillance officers, as set forth in the affidavit, the

warrant was supported by probable cause. See id.; United States v.

McKeever, 5 F.3d 863, 865 (5th Cr. 1993). Lenz has not shown

plain error. See Calverley, 37 F.3d at 164.

Lenz also contends that the district court erred in its
determ nation that the i ndependent source rul e was applicabl e, such
that, even if the protective sweep was invalid, the evidence
obt ai ned pursuant to the search warrant was adm ssi bl e because it
was not tainted by the sweep. As noted above, Lenz has conceded
that no evidence was obtained during the warrantless entry of his
home, and he has not shown erroneous the district court’s
determ nation that the warrant was not tainted by the warrantl ess
entry. Lenz has failed to showthat the i ndependent source rule is

i napplicable. See United States v. Runyan, 290 F. 3d 223, 235 (5th

Cr. 2002).

Lenz has failed to establish reversible error wwth respect to
his notion to suppress. Accordingly, his conviction is affirned.

Lenz, noting that he did not admt to a quantity of
met hanphet am ne, attacks the 80-nonth sentence inposed by the
district court, arguing that it was inposed in violation of the
Sixth Anmendnent because it was based on a quantity of
met hanphet am ne determ ned by the district court. The district
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court erred in enhancing Lenz’s sentence based onits determ nation
of drug quantity and by sentencing Lenz pursuant to mandatory

Sent enci ng Qui del i nes. See United States v. Booker, 125 S.

738, 750, 768-69 (2005).

As the CGovernnent points out, however, the district court
stated that it would inpose the sane sentence if the Sentencing
Gui del i nes were held unconstitutional. The Governnent has carried
its burden of establishing that the sentencing errors suffered by

Lenz were harnl ess beyond a reasonabl e doubt. See United States v.

Pineiro, 410 F.3d 282, 285 (5th Gr. 2005). Accordingly, Lenz’s
sentence is affirned.

AFFI RVED.



