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Jesus Oivares, federal prisoner # 20583-077, appeals the
district court’s denial of his notion for resentenci ng under
Amendnent 505 of the United States Sentencing Cuidelines and the
Si xt h Amendnent pursuant to 18 U.S.C. § 3582(c)(2). He argues
that the district court erred in not stating whether it had
considered the factors set forth in 18 U S.C. § 3553(a) inits
order denying his 18 U S.C. 8§ 3582(c)(2) notion. Specifically,

the district court determned that Aivares had previously filed

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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an 18 U.S.C. 8§ 3582(c)(2) notion seeking resentenci ng under
Amendnent s 439, 500, and 505, which the district court had
denied. The district court also determined that his Sixth

Amendnent cl ai mwas based on Bl akely v. Washi ngton, 542 U. S. 296

(2004) and United States v. Booker, 125 S. C. 738 (2005), and

that this claimwas not cognizable in an 18 U . S.C. 8§ 3582(c)(2)
noti on because it was not based on a retroactive anmendnent to the
Quidelines. The district court also noted in its initial denial
of Aivares’s first 18 U.S. C. 8§ 3582(c)(2) notion that even if
Amendnent 505 were applied retroactively, Aivares would stil
have been subject to a termof life inprisonment. The district

court’s inplicit consideration of the factors set forth in 18

U S C 8§ 3553(a) was sufficient. See United States v. Witebird,

55 F. 3d 1007, 1010 (5th Gr. 1995); see also United States v.

Gonzal ez-Bal deras, 105 F.3d 981, 984 (5th Gr. 1997).

Oivares also argues that the district court erred in
determ ning that his constitutional claimwas based on Bl akely
and Booker. He argues that he was nerely asking that the
district court respect his constitutional rights while it was
considering his 18 U S.C. 8§ 3582(c)(2) notion. The district
court did not err in determning that Aivares’s Sixth Amendnent
claimand his constitutional clains challenging the sentencing
enhancenent were based on Bl akely and Booker although he did not
cite these cases. The district court correctly determ ned that

Oivares’'s challenge to the sentencing enhancenents was not
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cogni zabl e under 18 U.S.C. 8§ 3582(c)(2) because the clai mwas not

based on a retroactive anmendnent to the Qui delines. See United

States v. Shaw, 30 F.3d 26, 29 (5th Gr. 1994). Even if the

court msinterpreted Adivares’s claim Jdivares is not entitled
to relief on this ground because he has not denonstrated that the
district court violated any of his constitutional rights inits
consideration and denial of his 18 U S.C. 8§ 3582(c)(2) notion.
Therefore, the district court’s denial of AOivares’s 18 U. S. C

§ 3582(c)(2) notion is AFFI RVED



