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PER CURI AM *
| . BACKGROUND

Pl ai ntiff-Appellant Charl es Hi ggi nbotham applied for
Suppl enental Soci al Security Incone (“SSI”) benefits on Decenber 9,
1999, claimng that m xed bi pol ar di sorder rendered hi m di sabl ed.
On April 19, 2000, the Social Security Admnistration denied

Hi ggi nbot hami s application. Hi ggi nbotham then requested, and was

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



granted, a hearing before an Adm ni strative Law Judge (“ALJ"). The
ALJ deni ed Hi ggi nbot ham s cl ai mfor benefits because Appel | ant coul d
not sustain a claimof total disability under section 1614(a)(3)(A)
of the Social Security Act (“the Act”).! Specifically, the ALJ held
t hat Hi ggi nbot ham had no “exertional limtations,” but that he did
have “non-exertional l|imtations” that restricted him to jobs
requiring only short, sinple instructions and limted interaction
w th ot her people.

Appellant tinely filed a request for review by the Appeals
Council. Wiile his request was pendi ng, Appellant, in accordance
with applicable regulations, submtted a nedical source statenent
conpl eted by Chandrakant Patel, MD. (“Dr. Patel”), his treating
physi ci an. Dr. Patel’s evaluation concluded that Hi gginbotham
suffered from a conplete loss of ability to perform regular
enpl oynent activity. In aletter dated August 30, 2001, the Appeals
Counci| denied Higginbotham s request for review, reasoning that
al though it had considered Dr. Patel’s statenent, the additional
evi dence did not provide a basis for reversing the ALJ’ s deci sion.

Hi ggi nbotham then filed a conplaint in the district court,

!Section 1614(a)(3)(A) of the Social Security Act (“the

Act”) is codified at 42 U.S.C. §8 1382. It provides that an

i ndi vidual is considered disabled for purposes of the Act if "“he
is unable to engage in any substantial gainful activity by reason
of any nedically determ nabl e physical or nental inpairnment which
can be expected to result in death or which has | asted or can be
expected to last for a continuous period of not |ess than twelve
nmont hs.”



seeking review of the Comm ssioner’s denial of SSI benefits. On
Cctober 15, 2003, the magistrate judge recomended that the
Commi ssioner’s deci sion be reversed so that the Conm ssioner could
exam ne the statenent submtted by Dr. Patel. The district court,
however, rej ected t he magi strate  judge’s reconmendat i on,
specifically declining to consider the newevidence submtted to the
Appeal s Council, and affirnmed the Comm ssioner’s denial of SSI
benefits.

Hi ggi nbot ham then filed an appeal for review in this Court.
Because we found that the district court erred by not considering
the new evidence submtted to the Appeals Council, we renmanded the
case to the district court for further consideration. Hi ggi nbotham
v. Barnhart, 405 F.3d 332, 337-38 (5th Cr. 2005).

On renand, the district court, agai n, affirmed the
Commi ssioner’s decision to deny Higgi nbothanmis claimfor benefits,
hol di ng t hat even after considering Dr. Patel’ s statenent, there was
still subst anti al evidence in the record to support the
Comm ssioner’s decision. Higginbothamthen filed this appeal.

1. STANDARD OF REVI EW

Qur review of the Comm ssioner’s denial of SSI benefits is
restricted to considering whether the decision is supported by
substantial evidence in the record and whether the proper |ega
standards were applied. See Villa v. Sullivan, 895 F.2d 1019, 1022

(5th Gr. 1990). “Substantial evidence is nore than a scintilla,



|l ess than a preponderance, and is such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a conclusion.”
Hanmes v. Heckler, 707 F.2d 162, 164 (5th G r. 1983). In applying
this standard, while we nust review the entire record to determ ne
if such evidence is present, “we nmay neither rewei gh the evidence
in the record nor substitute our judgnent for the Secretary’s.”
Villav. Sullivan, 895 F. 2d 1019, 1022 (quoting Hollis v. Bowen, 837
F.2d 1378, 1383 (5th Cr. 1988))(citations omtted).
[11. DI SCUSSI ON

Hi ggi nbot ham argues that we should either remand the case to
the Comm ssioner for further consideration of the additional
evidence, or that we should find that, in light of Dr. Patel’s
statenent, the Commssioner’s decision to deny Appellant’s
application for SSI benefits is not supported by substantial
evi dence. Because we determ ne that the Conm ssioner’s decision to
deny Appellant’s application for SSI benefits is supported by
substantial evidence in the record, we affirm

First, Appell ant argues t hat because appeal s of soci al security
cases are usual ly di sposed of by way of sunmmary judgnent, we should
adopt a nodified sunmmary judgnent standard in order to avoid

wei ghi ng t he evidence.? According to Appel |l ant, that standard woul d

2In this case, the magistrate judge issued an order
directing the parties to file briefs instead of cross-notions for

summary judgnent.



require us to remand the case to the Conm ssioner.? Under
Appel l ant’ s proposed standard, the Conm ssioner, as novant for
summary judgnent, nust first establish that substantial evidence
supports the ALJ s deci sion. Next, Hi ggi nbotham as non-novant,
must present evidence that contradicts the substantial evidence
contention or denonstrates a genuine issue of material fact.
Appel lant maintains that, in accordance with a summary judgnent
policy of resolving all inferences in favor of the non-novant, Dr.
Patel’s statenent should be given presunptive weight, and thus
establishes a genuine issue of material fact. Consequent |y,
Appel I ant contends, the case should be renmanded to the Comm ssi oner
for further review Appellant’s argunent that the case should be
remanded to the Conm ssioner for further consideration of Dr.
Patel’s statenent based on a nodified summary judgnent standard is
unper suasi ve and finds no support in case |aw

| f additional evidence is presented while the case is pending
review by the Appeal s Council, courts of appeals customarily review
the record as a whole, including the new evidence, in order to
determ ne whether the Conm ssioner’s findings are still supported

by substantial evidence. See Wlkins v. Sec’y, Dep’'t of Health and

%It is inportant to note that Appellant does not argue that,
pursuant to 42 U.S.C. § 405(g), additional evidence should be
presented to the Conm ssioner based on “a show ng that there is
new evi dence which is material and that there is good cause for
the failure to incorporate such evidence into the record in a
prior proceeding.” 42 U S.C 8 405(g). To that end, Appelll ant
fails to make the requisite show ng.
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Human Serv., 953 F.2d 93, 96 (4th Cr. 1991); Nelson v. Sullivan,
966 F.2d 363, 366 (8th Cr. 1992); see also Barnhart, 405 F.3d at
337-38 (directing the district court to consider the newy submtted
evidence in its review of the Conm ssioner’s decision).

Additionally, allowng these types of proceedings to be
reopened and remanded i n the manner espoused by the Appell ant woul d
create inproper incentives for attorneys and |litigants. By
remandi ng cases wthout neaningful regard to the substanti al
evi dence standard, we would be encouraging attorneys to hold back
sone of their evidence in hopes of seeking reconsideration if
proceedings are not initially successful for their clients. By
remanding this case to the Conm ssioner, we would be, in part,
abandoni ng the substantial evidence doctrine, while also creating
a procedure at odds with the goal of orderly and speedy disposition
of cl ains.

Considering all of the evidence, including Dr. Patel’s
statenent, we find that the Comm ssioner’s decision is still
supported by substantial evidence. Wile the Appellant is correct
in noting that we have | ong held that the “opinions, diagnoses, and
medi cal evidence of a treating physician who is famliar with the
claimant's injuries, treatnents, and responses should be accorded
considerable weight in determning disability,” Scott v. Heckler,
770 F. 2d 482, 485 (5th Cr. 1985), Dr. Patel’s conclusory statenent

di agnosi ng Appel | ant as di sabl ed di d not contain supporting nedical



evi dence or any support otherw se, and therefore does not begin to
overcone the substantial evidence supporting the ALJ's deci sion.

The ALJ noted that outpatient clinic records from Tarrant
County Mental Health & Mental Retardation clinic indicate that
Appel lant consistently took his nedication which adequately
controlled and stabilized his condition. Hence, nedication
effectively inhibits H gginbotham s npbod sw ngs, depression, and
enpotional outburst with no reported side-effects. The Tarrant
County records also convey that Appellant was wusually alert,
tal kative, coherent, and properly grooned. Higgi nbothamal so deni ed
experienci ng any audi tory or visual hallucinations. The record al so
denonstrates that while Appellant’s noderate difficulty in
mai nt ai ni ng soci al functioni ng has sel domaffected his concentration
and pace of performance, it has never resulted in a significant
disruption in a work-like setting. Mreover, the ALJ stated that
Appel l ant’ s testinony at his hearing was “articul ate and coherent.”
Finally, aninpartial vocational expert testified that an indi vi dual
wth Appellant’s abilities and |limtations could successfully
performduties consistent with Hi ggi nbot hanmi s past work experi ence.
Hence, Dr. Patel’s statenent does not dilute the record to the point
that the ALJ’s ultimate finding is insufficiently supported.
V. CONCLUSI ON

Because we concl ude that the Conm ssioner’s decision denying
Hi ggi nbot ham benefits is supported by substantial evidence in the
record as a whole, including Dr. Patel’s statenent, we AFFI RMt hat
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deci si on.



