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Appeal from the United States District Court
for the Northern District of Texas

Before GARWOOD, SMITH, and DEMOSS,
Circuit Judges.

JERRY E. SMITH, Circuit Judge:

EMCASCO Insurance Company (“EM-
CASCQ") filed a subrogation suit against
American International Specialty Lines Insur-
ance Company (“AISLIC”) to recover under
AISLIC's commercia general liability policy
for monies EMCASCO paid in defense and
settlement of an underlying suit against the
two insurers mutual insured. After limited

discovery, both parties moved for summary
judgment. Thedistrict court granted AISLIC's
motion, denied EMCASCO’s, and dismissed
the subrogation suit with prejudice. Findingthe
need for further proceedings, we vacate and
remand.

l.
A.

In February 2001, Jaime Langston wasdriv-
ing down apaved, public country road with her
young son when she skidded on a patch of dick
mud, clay, and/or sand. The car swerved off



the road, striking a tree. Langston suffered
seriousinjuries, and her son died at the scene.

B.

In April 2002, the Langstons sued Wil-
son-Riley, Inc. (“Wilson-Riley”),* theoperator
of a sand pit located immediately adjacent to
the accident site, in state court on the premise
that Wilson-Riley, as part of its operation at
the sand pit, hauled sand from the pit in trucks
that it owned and operated. Theoriginal com-
plaint aleged that because of heavy rains pre-
ceding the accident, Wilson-Riley’s trucks
tracked mud onto the roadway when exiting a
driveway leading away from the sand pit and
that the mud on the road was the producing
cause of the accident.

Wilson-Riley and SLS had two different
insurance policies covering their activities at
the sand pit. Specificaly, EMCASCO issued
a commercia auto liability policy to Wil-
son-Riley and SLS, and AISLIC issued both
companiesacommercial generd liability policy
(the “CGL policy”). EMCASCO’s commer-
cia auto liability policy provides, in relevant
part:

SECTION IISSLIABILITY COVERAGE
A. COVERAGE

We will pay al sums an insured legally
must pay as damages because of bodily in-
jury or property damage to which this in-
surance applies, caused by an accident and
resulting from the ownership, maintenance
or use of acovered auto.

! The Langstons amended their petition in July
2002, adding SLS Management Corporation
(“SLS"), theowner of the property wherethe sand
pit was located, as a defendant.

AISLIC's CGL policy, meanwhile, provides
coverage as follows:

1. Insuring Agreement

a. Wewill pay those sums that the insured
becomeslegally obligated to pay asdamages
because of bodily injury or property damage
to which this Coverage applies. We will
have the right and duty to defend any suit
seeking those damages. However, we will
have no duty to defend the insured against
any suit seeking damagesfor bodily injury or
property damage to which this Coverage
does not apply. We may, at our discretion,
investigate any occurrence and settle any
claim or suit that may result.

AISLIC's policy aso contains the following
exclusion:

2. Exclusions

This insurance does not apply to:

g. Aircraft, Auto or Watercraft

Bodily injury or property damagearising out
of the ownership, maintenance, use or en-
trustment to others of any aircraft, auto or
watercraft owned or operated by or rented
or loaned to any insured. Use includes
operation and loading or unloading.

About seven weeks after the accident but a
year before the Langstons sued, EMCASCO
hired defense counsel Mike Winchester to de-
fend Wilson-Riley. In doing so, EMCASCO
asserted its reservation of rights in defending
the suit. In April 2002, AISLIC hired its own
defensecounseal, Chad Parker, to represent Wil-
son-Riley’s interests in the Langston suit.



AlSLICasoissued Wilson-Riley areservation
of rights letter in which AISLIC advised that,
in its view, the existence of the auto exclusion
provison in the CGL policy precluded
coverage in the Langstons' suit. Specifically,
AISLIC stated:

While the plaintiff’ s pleadings are ambigu-
ous, we expect that it will come out during
the course of thislitigation that the only in-
volvement of Wilson-Riley, Inc., was the
fact that its“autos,” as defined by the poli-
cy, were going into and out of the sand
pit/premises in question for some weeks
proceeding [sic] the accident, and ligbility
for thiswould fal squarely under the above
excluson. . .. It appearsthat there will be
no coveragefor the damagesclaimed by the
plaintiff by virtue of the above policy
provisions.

After hiring Parker, AISLIC agreed, in Jan-
uary 2003, to settle the Langstons claims
against SLS for $200,000. After the settle-
ment, counsel for EM CA SCO and Wilson-Ril-
ey’s persona counsel notified AISLIC that
they bdieved the clams the Langstons had
remaining against Wilson-Riley till invoked
AISLIC’s coverage.

It isat thispoint that the parties disagree as
to the extent of the work performed by Parker
in AISLIC's defense of Wilson-Riley. EM-
CASCO maintains that, after the SLS settle-
ment, Parker never reappeared in the suit in
Wilson-Riley’s defense. Meanwhile, AISLIC
argues that at the time it secured the settle-
ment between the Langstonsand SL S, the dis-
covery and pleading deadlinesrelating to Wil-
son-Riley had passed under the terms of the
docket control order. AISLIC acknowledges
that Parker did little or no work on behaf of
Wilson-Riley after that time but insists that
there was little substantive work to be done

aside from actually trying the case.

EMCASCO thereafter demanded that AIS-
LIC shareequally inthe cost of settling the case
on Wilson-Riley’s behalf. AISLIC refused,
citing the Langstons' pleadings, the evidence it
assumed would be introduced at trial, and
statements made by the Langstons' counsel as
eliminating any liability that AISLIC might be
exposed to under its CGL poalicy.

In effect, AISLIC maintained that Wil-
son-Riley only faced liability stemming from
EMCASCO's auto liability policy. The last
version of the Fourth Amended Complaint,
however, circulated after SLS settled, aleges
that the unpaved exit that Wilson-Riley created
from the sandpit to the public road “caused a
washing of mud onto the road during rainy
weather” and that the “ exit drivewasnot paved
until after the accident.” It also includes a sep-
arate clam for negligence per se because the
defendant “ obstructed the road adjacent to its
worksite, which isaviolation of Section 42.03
of the Texas Pena Code.”

AISLIC did offer to contribute $20,000 to a
potentia settlement in Wilson-Riley’ s defense.
EMCASCO refused the offer because AISLIC
conditioned the money on the agreement that
the parties would not later attempt to re-allo-
cate Wilson-Riley’ ssettlement costs. EMCAS-
CO advised AISLIC that it would settle the
clams against Wilson-Riley without AISLIC's
participation. EMCASCO then obtained are-
lease of dl clams against Wilson-Riley by set-
tling with the Langstons for $350,000.

EMCASCO sued AISLIC for subrogation,
seeking to recover al or part of the $350,000 it
had paid the Langstons in settlement. After
limited discovery, EMCASCO and AISLIC s-
multaneoudly filed cross-motions for summary
judgment.



The district court granted AISLIC’'s mo-
tion, finding that the Langstons' damageswere
covered by EMCASCO' s auto liability policy
and were explicitly excluded by AISLIC's
CGL policy. It held that the washing of the
mud from the unpaved roadway could not
have been a “separate” and “independent”
cause of the accident, which would have in-
dicated that AISLIC’ spolicy also covered the
accident. The court determined that the
mud/clay tracked onto the public road by Wil-
son-Riley “necessarily involved the use of mo-
tor vehicles, triggering coverage under itsauto
policy with EMCASCO.” EMCASCO ap-
peals.

.
A.

We review a summary judgment de novo,
applying the same standard as did the district
court. Tango Transp. v. Healthcare Fin.
Servs. LLC, 322 F.3d 888, 890 (5th Cir.
2003). Summary judgment is appropriate if
there is no genuine issue of materia fact and
the moving party is entitled to judgment as a
matter of law. FeD.R. Civ.P.56(c). Weview
the evidence in a light most favorable to the
non-movant. Colemanv. Houston Indep. Sch.
Dist., 113 F.3d 528, 533 (5th Cir. 1997). To
avoid summary judgment, the non-movant
must go beyond the pleadings and come for-
ward with specific facts indicating a genuine
issue for trial. Celotex Corp. v. Catrett, 477
U.S. 317, 324 (1986). A genuineissue of ma
terial fact existswhenthe evidenceis such that
areasonablejury could return averdict for the
non-movant. Andersonv. Liberty Lobby, Inc.,
477 U.S. 242, 248 (1986). Summary
judgment is appropriate, however, if the
non-movant “falsto makeashowing sufficient
to establish the existence of an eement
essentia to that party’s case.” Celotex, 477
U.S. at 322-23.

B.

EMCASCO maintains the district court
erredininterpreting theauto exclusion clausein
AISLIC's CGL policy, which precludes cov-
erage for damages arising out of the “own-
ership, maintenance, use or entrustment” of any
auto owned or operated by the insured, to
eliminate AISLIC’ s liability for monies recov-
eredinthelLangstons suit. EMCASCO argues
that the recovered damages did not arise out of
the use of avehicle; it clamsthe clause is sus-
ceptible to more than one reasonable interpre-
tation and thus, under Texas law, should be
construed to provide coverage for any “not un-
reasonable” construction. EMCASCO insists
that the district court erred by not addressing
the coverageissue against the backdrop formed
by Texas law regarding the construction of in-
surance contracts.

AISLIC, meanwhile, argues that, for three
reasons, this court should not defer to the “not
unreasonable’ construction of therelevant cov-
erage provisons. Firgt, it contendsthe policies
at issue contain no ambiguity that would im-
plicate the method of contract construction fa-
voring theinsured. Second, it insists that EM-
CASCO’ sproposed reading of thepoliciesdoes
not favor the insured, Wilson-Riley, because
EMCASCO's interpretation merely shifts the
coverage for the underlying settlement from
EMCASCO to AISLIC, yielding no benefit to
Wilson-Riley. Findly, AISLIC maintains that
EMCASCO's interpretation of the policies is
unreasonable because it is inconsistent with
Texas law and relies on caselaw that isinappo-
site to the facts.

Under Texas law, whether an insurer has a
duty to defend is governed by the “eight cor-
ners rule’” whereby the allegations in the peti-
tion filed against the insured are compared
againgt the insurance policy. King v. Dallas
Firelns. Co., 85 S.W.3d 185, 187 (Tex. 2002).



In reviewing the underlying petition, we focus
on the factual alegations that show the origin
of damagesrather than onthelegal theoriesal-
leged. Nat’'| Union Fire Ins. Co. v. Merchs.
Fast Motor Lines, 939 SW.2d 139, 141 (Tex.
1997) (per curiam). Any ambiguity inthe cov-
erage language should be read in favor of the
insured. Trinity Universal Ins. Co. v. Cowan,
945 SW.2d 819, 825 (Tex. 1997). Important-
ly, in a subrogation case such as this, Texas
law recognizestheright of oneinsurer to seek
payment from a second insurer under the
doctrine of equitable subrogation.?

To recover damages, the plaintiff must
show a causal relationship between the injury
and the use of the auto. Nat’l Union, 939
SW.2d at 142. In National Union, the court
found that thefactsalleged inthe pleadingsdid
not suggest even a remote causal relationship
between the truck’s operation and the plain-
tiff’ s injury and concluded that the insurer’s
auto liability coverage was not triggered:
“The only facts alleged . . . are that Hart was
operating a Merchants truck when he negli-
gently discharged afirearminjuring Gonzalez.
Given their most libera interpretation, these
allegations do not suggest that Gonzalez' sin-
jury resulted from the use of the truck.” Id. at
141-42.

The Langstons third amended petition
states that “[a]s to Defendant Wilson-Riley,
Inc., itisspecificaly alleged that the bodily in-
jury, wrongful death, and property damage
was caused by an accident resulting from the

2 Gen’l Sar Indem. Co. v. Vesta FireIns. Co.,
173 F.3d 946, 949 (5th Cir. 1999) (citation omit-
ted) (defining equitable subrogation as “the legal
fiction through which aperson or entity, the subro-
gee, is substituted, or subrogated, to therights and
remedies of another by virtueof having fulfilled an
obligation for which the other was responsible”).

ownership, maintenance and use[of] thetrucks
hauling sand from the worksite in question.”
This language suggests that based on the
pleadings aone, it cannot be said that a causal
relationship was not aleged between the use of
thetrucksand theinjury. Therefore, unlike the
auto insurer in National Union, EMCASCO is
not entitled, based on the pleadings alone, to a
determination that there was no coverage.
Rather, the pleadings show that EMCASCO
had a duty to defend.

The duties to defend and to indemnify are
digtinct and separate, however. See Farmers
Tex. Co. Mut. Ins. Co. v. Griffin, 955 SW.2d
81, 82 (Tex. 1997). An insurer may initialy
have a duty to defend but, eventually, no duty
toindemnify. Id. Therefore, wemust determine
whether there is a duty to indemnify.

I ndeciding whether such aduty to indemnify
exists, Texas courts use the “complete op-
eration” theory, TravelersIns. Co. v. Employ-
ers Cas. Co.,, 380 SW.2d 610, 612 (Tex.
1964), under which “the provision for use cov-
erage extends to foreseeable consequences of
what was done in connection with the use of
thecar, . . . solong as the act or thing done by
the insured’ s employee which causes the acci-
dent arises out of the use of the insured’s car,”
Red Ball Motor Freight v. Employers Mut.
Liab. Ins. Co., 189 F.2d 374, 377 (5th Cir.
1951). Further, “‘[a]rising out of are words of
much broader significance than ‘caused by.’
They are ordinarily understood to mean ‘orig-
inating from’ ‘having its origin in,” ‘growing
out of’ or ‘flowing from,” or in short, ‘incident
to, or having connection with,” the use of the
car.” 1d. at 378.

In Red Ball, we held that the act of thedriv-
er of atractor in not closing the fueling valve,
which proximately caused an explosion, wasan
act that arose out of the use of the truck



because it was incident to, and having a con-
nection with, the use of the truck. Id. In do-
ing so, we emphasized that “fueling atruck for
the journey was just as much a ‘use’ of it as
making the journey would be.” 1d. In sum,
the “compl ete operation” test has two distinct
inquiries: (1) whether the insured' sact wasan
act incident to, and having a connection with,
the use of the truck® and (2) whether that act
proximately caused plaintiff’sinjury.*

With respect to the first inquiry, Texas
courts haveread business auto policiesto cov-
er loading and unloading of the covered vehi-
cleevenif that is not specifically mentioned in
the text of the policy.> Further, loading and
unloading has been interpreted to cover acts
incident to making acommercial delivery; this
includes “the entire process involved in the
movement of the articlesfrom the place where
insured’ semployeesfind thearticleswhich are

% Red Ball, 189 F.2d at 377 (noting that cov-
erage extends “so long as the act or thing done by
the insured' s employee which causes the accident
arises out of the use of the insured’s car”); id. at
378 (“That this act of the driver of the tractor, in
not closing the valve, was an act incident to, and
having a connection with, the ownership, main-
tenance, or use of the truck, we think may not be
guestioned.”).

“1d. at 377 (emphasis added) (stating that “the
provision for use coverage extends to foreseeable
consequences of what was donein connection with
theuse of thecar”); id. at 378 (“ That the cause of
the escape of the gasoline, which in unbroken
sequence proximately caused theexplosionwasthe
negligent act of the driver of the truck in failing
properly to close the valve after he had finished
fueling histruck fromthetank, was not disputed”).

°> Panhandle Seel Prods. Co. v. Fidelity Union
Cas. Co., 23 SW.2d 799 (Tex. Civ. App. 1929,
no writ).

to be moved by truck, to the place where the
employees of insured turn them over to the
party to whomthey areto make ddivery.” Am.
Employers' Ins. Co. v. Brock, 215 SW.2d 370
(Tex. Civ. App. 1948, writ ref’d n.r.e.); Trav-
elers, 380 SW.2d at 612.

Under this expansive view of what consti-
tutesan auto “use,” aninsurer wasliablefor in-
juries sustained by a pedestrian who fell into an
opensidewalk elevator shaft when employeesin
charge of the insured truck |eft the shaft doors
open while obtaining cross bars to guard the
shaft, notwithstanding that nothing had been
loaded onto or unloaded from the truck at the
time of the fdl. Am. Employers’, 215 SW.2d
at 370. Therefore, for insurance coverage to
exist, the vehicle itsalf need not be in “oper-
ation” or “inmotion” or an “active participant”
in the plaintiff’ sinjuries:

[Theauto insurer] dso reliesontherulethat
theremust beacausal relation or connection
between the accident or injury and the own-
ership, maintenance or use of the vehicle.
This does not mean that the accident must
be caused by negligent operation of the ve-
hicleor somedefect therein. When avehicle
is being unloaded it is being used to the
same extent as if it were being driven, and
the person doing the unloading is entitled to
the same protection as the owner or op-
erator.

Travelers, 380 S.W.2d at 614.

It appears that Texas courts have never de-
cided whether mud, clay, sand, or other debris
tracked by atruck’ stires or falen from its car-
goisincident to itsuse. We conclude, fromthe
broad interpretation Texas courtshave givento
what is incident to the use of an automobile,
that such debrisisindeed incident to the use of
thevehicle. Debrisfaling fromacar'scargois
incident to the transportation of that cargo: It



is inherent in the transportati on of cargo that
some of it may spill or fal unto the road.®
Similarly, the tracking of debris by thetiresis
incident to the operation of a vehicle on
unpaved roads. It is inherent in driving on
unpaved roads that some sand, mud, or clay
may attach to the tires.”

Further, becausetheplaintiff’ sinjuriesneed

6 Naturally, not every act in connection with a
vehicleis“use.” For instance, adrive-by shooting
from a vehicle is not an act incident to its “use.”
See, e.g., Collier v. Employers Nat'l Ins. Co., 861
SW.2d 286, 289-90 (Tex. App.—Houston [14th
Dist.] 1993, writ denied) (holding that a drive-by
shooting does not involvetheuseof amotor vehicle
“smply because an automobile provided the site
for acriminal assault or provided transportationto
the location of acrimina act”).

Thisis because“[t]heuserequiredis of the ve-
hicle qua vehicle, rather than simply as an article
of property.” Mid-CenturyIns. Co. v. Lindsey, 997
SW.2d 153 (Tex. 1999). Unlike the unloading,
which isause of the vehicle qua vehicle (because
it is necessary to the delivery/transportation of
goods), a drive-by shooting is not “incident” to the
use of the vehicle because transportation of people
or goods does not necessarily involve a shooting.

" See also Jackson v. Daley, 739 So.2d 1031,
1041 (Miss. 1999) (holding that injuries resulted
from the ownership, maintenance, or use of an au-
tomobile because plaintiff was injured after collid-
ing with apileof dirt dumped on the side of aroad
by one of theinsured' s dump trucks, notwithstand-
ing subsequent failure to clean up the dirt); Mer-
chants Co. v. Hartford Accident & Indem. Co.,
188 So. 571, 571 (Miss. 1939) (holding that injur-
ies arose out of the ownership, maintenance or use
of automobile where motorist’s car struck poles
that another driver had I€eft lying in the roadway
after using them to extricate his truck from a road-
side ditch hours earlier).

not be caused by the negligent operation of the
vehicle, but instead by an act incident to itsuse,
it is not necessary that the plaintiff’s injuries
occur at the time of or immediately after the
tracking of debrisonthe highway.? Wethusre-
ject EMCASCO'’s contention that the “causal
standard mandated by the phrase ‘arising out
of,” however broad, appears at least to require
the contemporaneous use of theinsured’ svehi-
cle”® The accident need not be contempor-
aneous with the use of the vehicle so long as it
is aforeseeable consequence of an act inciden-
tal to the use of the vehicle, suchasthetracking
of debris.

This takes us to the second test for deter-
mining whether a duty to indemnify exists:
whether the tracking of mud onto the highway
was the proximate cause of the injuries. The
reasoning for thisinquiry is plain: If the fact-
finder determines that the insured’ s act in con-
nection with the use of the vehicle did not prox-
imately cause the injuries, the insured is not
liadble, and the insurer has no duty to
indemnify.*°

8 EMCASCO argues that the language of the
insurance contracts at issue is ambiguous and thus
maintainswe should construeany such ambiguity in
the contract to favor coverage. Because we see no
ambiguity, we decline to apply the “not un-
reasonable” contract interpretation urged by
EMCASCO.

° For that reason, Lindsey, 997 SW.2d 153,
does not support the arguments advanced by EM-
CASCO. Thatis, evenif the Appleman-Couch test
were to apply, it would not dictate the result EM-
CASCO urges, namely that the use of the vehicle
has to be contemporary with the injury.

10 An act incident to the use of a vehicle need not
always be the proximate cause of the injury. For
instance, if a defendant left debris on a road but

(continued...)



In this regard, the operation or driving of
the vehicle need not be the proximate cause of
theinjuries.** Thisobservation merely restates
the notion we discussed earlier, i.e, that a
vehicle need not be in active operation (such
as in a collision) for insurance coverage to
exist. Rather, as this court has interpreted
Texas law in Red Ball, 189 F.3d at 378, only
the act incident to, or in connection with, the
use of the vehicle must be the proximate cause
of theinjuries.

Although it was foreseeabl e that debris|eft
ontheroad could cause an accident, we do not
know whether the accident would not have oc-
curred without the tracking of the debris.*?

10(. .continued)

accompanied it with sufficient warning signs, and
a plaintiff, driving drunk and without required
corrective lenses, ignored the signs, it cannot be
said that the debris on the highway proximately
caused theinjury if thelaw regarded such negligent
conduct sufficiently unforeseeableand superseding
s0 as to interrupt the chain of causation.

11 Cf. Panhandle Sedl, 23 SW.2d at 802:

Theact of unloading the automobilewas not an
act separate and independent of the use of the
truck, but was a step incident to the use and
necessary to accomplish the purpose thereof.
And, sinceit followedin anatural and continua
sequence from the use, it would seemto follow
logically that the act of unloading would not
preclude a holding that the use of the truck was
the proximate cause of the injury, if, indeed,
such a holding be necessary to support a
recovery by the plaintiff against the defendant.

(Emphasis added.)

12 Cf. id. (“The proximate cause of an event
must be understood to be that which, in a natural
(continued...)

The washing of mud and sand off the unpaved
road leading to the public, paved road could
have independently produced theaccident: The
amount of mud accumulated from the rain
could have been sufficient to cause the accident
even if no mud had been tracked by the trucks.
Further, the washing of mud off the unpaved
roadway would be a separate cause of the ac-
cident. That is, the washing of mud off the
unpaved roadway is not derivative of the act of
tracking mud by trucks; it could have occurred
regardless of the presence of the trucks.™®

AISLIC spolicy coversthe alegationswith
respect to the washing of the mud by the rain,
which areallegationsunrelated to the use of the
trucks, and coversthe separate clam for negli-
gence per se based on the obstruction of “the
road adjacent to [Wilson-Riley’s] worksite,
which is a violation of Section 42.03 of the
Texas Pena Code.”** Although AISLIC's

12( .. .continued)
and continual sequence, unbroken by any new, in-
dependent cause, produces that event, and without
which that event would not have occurred.”) (em-
phasis added).

18 AISLIC argues that EMCASCO has waived
the argument that AISLIC's policy applied despite
the exclusion because of separate and independent
causation. EMCASCO raised that issuein the dis-
trict court, however, and argues on appeal that AlS-
LIC' spolicy coverstheclaim. Thus, the argument
was preserved, albeit weakly.

1% 1n paragraph 36 of its first original amended
answer, AISLIC admitted that if thefactsallegedin
the last version of the complaint were proved,
AISLIC's palicy could have provided coverage:
“Recognizing that this[Third Version of the Fourth
Amended Complaint] might theoretically invoke its
coverage (which would actually occur only if
plaintiff offered proof of facts which she had

(continued...)



CGL policy excluding coverageand EMCAS-
CO’ sauto policy providing coverage are near-
lyidentical,*> the policesaremutually exclusive
only with respect to which policy covers the
tracking of mud by the tires, which isthe only
issue with respect to the use of an auto.

The non-excluded event, the washing of
mud from the unpaved roadway, however, is
covered by the general liability policy, because
it could have independently caused the injur-
ies. When two separate eventsSSone that is
excluded and one that is covered by the gen-
eral liability policySSmay independently have
caused the accident, Texas law mandates that
the general liability policy aso provide cover-
age despite the exclusion.*

We question the district court’s assertion
that the washing of the mud off the unpaved
roadway could not have been a“ separate” and
“independent” causeof theaccident, but rather
a “classc example of concurrent causation”
because mud and clay are “by their very nature
fungible,” rendering it “impossible to distin-

14(...continued)

previously denied), AlISLIC agreedto participatein
negotiations to obtain a release for [Wilson-
Riley].” Paragraph 35 explained that the Lang-
stonsincluded, inthislast version of thecomplaint,
allegations of washing of mud onto the roadway
during rainy weather, despitehaving removed such
allegations from prior versions of the amended
complaint after SLS had settled.

> In such instances, coverage is usually not
read to implicate both policies; they are mutually
exclusive. See Travelers Indem. Co. v. Citgo Pe-
troleum Corp., 166 F.3d 761 (5th Cir. 1999).

16 See Utica Nations Ins. Co. v. Am. Indem.
Co., 141 S\W.3d 198, 204 (Tex. 2004), and cases
cited therein.

guish” the part of the debristhat wastracked by
the trucks or that was washed off the road. In
fact, precisely because it is “impossible to dis-
tinguish,” once the mud merges, the part of the
mud tracked by the tires from that washed by
the rain, the proper inquiry is whether the
amount of mud washed by the rain could have
been sufficiently large to cause an accident by
itself. Y

Thereis at least a genuine issue of materid
fact asto this question. The district court ac-
knowledged that some mud and clay “could
have been washed by therain.” Thismud from
the rain could have independently caused the
accident. Therefore, summary judgment for
AISLIC was improper. On remand, the court
should determinewhether thereissufficient evi-
dence to declare as a matter of law that the
heavy rain in the several hours before the ac-
cident could have produced sufficient mud that
would have independently caused the accident,
or whether that issue should be sent to a
factfinder.

C.

Wearemindful that the district court hasnot
addressed AISLIC’ scontention that it does not
have a duty to reimburse EMCASCO because
it did not agree to the settlement. The court
must confront this issue on remand if it finds
that the washing of mud from the unpaved
roadway could have independently caused the

Y Thisinquiry is basically the same as that for
determining joint and several liability in caseswhere
twofungiblecausesmerge. For instance, wheretwo
independent fires combine to destroy a piece of
property, if either fire could have destroyed the
property by itsdlf, thereisjoint and severa liability.
See, e.g., Anderson v. Minneapolis, . Paul &
Sault Se. Marie Ry., 179 N.W. 45 (Minn. 1920),
overruled in part on other grounds by Borsheimv.
Great N. RR., 183 N.W. 519 (Minn. 1921).



accident. See Liberty Mutual Ins. Co. v.
Mid-Continent Ins. Co., 405 F.3d 296 (5th
Cir.), modified, 407 F.3d 683 (5th Cir. 2005).

Thejudgment isVACATED, and this mat-
ter isREMANDED for further proceedings.
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