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PER CURI AM !
This court affirmed Marco Antoni o Cruz-Perez’ s conviction and

sent ence. United States v. Cruz-Perez, 110 Fed. Appx. 457 (5th

Cr. 2004). The Suprene Court vacated and remanded for further

consideration in the light of United States v. Booker, 125 S. Ct.

738 (2005). Cruz-Perez v. United States, 125 S.C. 1613 (2005).

We requested and recei ved supplenental |etter briefs addressing the

i npact of Booker.

IPursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



In his supplenental brief, Cruz-Perez argues that the district
court erred by sentencing him under a mandatory sentencing
gui deli nes range greater than the range authorized solely by his
own adm ssions, based upon the district court’s findings nade by
only a preponderance of the evidence.? Cruz-Perez concedes that he
did not raise a Booker claimon direct appeal, but instead did so
for the first tinme in his petition for wit of certiorari. This
court has held that, in the absence of extraordi nary circunstances,
the court will not consi der Booker-rel ated argunents rai sed for the

first tinme in a petition for a wit of certiorari. United States

v. Taylor, 409 F.3d 675, 676 (5th Cr. 2005).

Because Cruz-Perez did not raise his Booker-rel ated argunents
inthe district court, we would have reviewed themfor plain error
had he raised them for the first tinme on direct appeal. United

States v. Mares, 402 F.3d 511, 520 (5th Cr.), cert. denied, 126

S.Ct. 43 (2005). Under the plain error standard, we may correct an

error in Cruz-Perez’s sentence only if he denonstrates that “there

2Cruz-Perez acknow edges that the follow ng contentions are
forecl osed by our precedent, but raises themto preserve themfor
further review by the Supreme Court: (1) that application of the
plain error standard is inappropriate because it would have been
futile for himto have objected to application of the nmandatory
guidelines inthe light of Fifth Grcuit precedent existing at the
time of his sentencing, or because the renedial portion of Booker
was novel and unforeseeable at the tine of his sentencing; (2) that
t he Booker error was structural or presunptively prejudicial; (3)
that this court’s standard of review for plain error applied in
Mares and United States v. Bringier, 405 F. 3d 310 (5th CGr.), cert.
denied, 126 S.Ct. 264 (2005), is inconsistent wwth (because it is
nmore stringent than) the reasonabl e probability standard announced
in United States v. Dom nquez-Benitez, 124 S. Ct. 2333 (2004).
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is (1) error, (2) that is plain, and (3) that affects substanti al
rights. If all three conditions are net an appellate court may
then exercise its discretion to notice a forfeited error but only
if (4) the error seriously affects the fairness, integrity, or
public reputation of judicial proceedings.” Id. (internal
citations and quotation marks omtted). The first two prongs are
satisfied here, because Cruz-Perez was sentenced pursuant to a
mandat ory sentenci ng gui deli nes range based on facts found by the

judge but not admtted by him See United States v. Creech, 408

F.3d 264, 271-72 (5th Cr. 2005).

To satisfy the third prong of the plain error test, Cruz-Perez
must show, “with a probability sufficient to underm ne confi dence
in the outcone, that if the judge had sentenced him under an
advi sory sentencing regine rather than a mandatory one, he woul d

have received a | esser sentence.” United States v. Infante, 404

F.3d 376, 394-95 (5th Gr. 2005). Cruz-Perez argues that the
Booker errors affected his substantial rights because he was
sentenced on the basis of a Quidelines range that exceeded the
CGui del i nes range supported by his adm ssions, in violation of his
due process and Si xth Amendnent rights. He contends that Booker’s
remedial holding (striking the statutory provisions nmaking the
Sentenci ng Quidelines mandatory) cannot, consistently with due
process, be applied retroactively against him because to do so
woul d vi ol ate his Sixth Amendnent right to be sentenced only on the
basis of the facts admtted in his guilty plea. This contentionis
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forecl osed by Booker. See United States v. Scroggins, 411 F.3d

572, 576 (5th Cr. 2005) (rejecting a simlar argunent and hol di ng
that both the Sixth Amendnent hol ding of Booker and its renedi al
interpretation of the Sentencing Act apply to all cases on direct
review).

Cruz-Perez also contends that his substantial rights were
af fected because there is a reasonable probability that, but for
the error of believing that the Cuidelines were nmandatory, the
district court would have inposed a | ower sentence. He asserts
that the sentence inposed was directly linked to the Sixth
Amendnent flaw in the calculation of the inprisonnent range, and
the i nprisonnent range thus should have been | ower.

Cruz-Perez has not denonstrated that his substantial rights
were affected. He has not pointed to anything in the record to
indicate that there is a reasonable probability that the district
court would have inposed a |esser sentence under advisory
gui del i nes. Because Cruz-Perez has not shown plain error, he
cannot satisfy “the nmuch nore demandi ng standard for extraordi nary
circunstances, warranting review of an issue raised for the first
time in a petition for certiorari”. Taylor, 409 F.3d at 677.

For the foregoing reasons, we conclude that nothing in the
Suprene Court’s Booker decision requires us to change our prior
affirmance in this case. We therefore reinstate our judgnent
affirmng Cruz-Perez’ s conviction and sentence.

JUDGVENT REI NSTATED.



