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Plaintiff-Appellant Rufus Davis Jr. (“Davis”) appeals fromthe
district court’s grant of sunmary judgnent in favor of Defendant-
Appel | ee EG. Eagl e d obal Logistics, L.P. (“EAQ."). Davis contends
that the district court erred in two respects. First, according to
Davis, the district court erroneously determ ned that the Federal

Arbitration Act (“FAA"), 9 US C § 1, et seq., applied to his

"Pursuant to 5TH QRoUT RULE 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT
RULE 47.5. 4.



cl ai mbecause he was an i ndependent contractor, and not an enpl oyee
of EQG.. Second, Davis argues that the district court erred in
rejecting his argunent that his contract with EGL was unenforceabl e
because it was unconsci onabl e, anbi guous, internally inconsistent,
and | acked nmutuality. W AFFIRMthe judgnent of the district court
for the reasons stated bel ow

|. FACTUAL AND PROCEDURAL BACKGROUND

On Septenber 22, 2003, Davis and EG. entered into a contract
entitled “EGL G obal Logistics LP Agreenent for Leased Equi pnent
and | ndependent Contractor Services (Pick-up & Deliver)”
(“Agreenent”). As indicated by the title, the Agreenent consisted
primarily of a |lease of Davis's vehicle to EG for the purpose of
shi ppi ng goods, and an agreenent that Davis provide transportation
services for the |eased vehicle, either by driving hinself or by
hiring another person to drive. The Agreenent stated that EG
woul d pay Davis sixty percent of the total anmount that it received
for each shipnment picked-up or delivered by Davis.

Wth respect to the relationship between the parties, Section
| of the Agreenent attenpted to create an independent contractor
relationship. In support of this intention, the Agreenent incl uded
a provision, witten in bold, capital letters and separately
initialed by both Davis and EGQ., requiring Davis to notify EG if

he believed at any point that a relationship other than an



i ndependent contractor relationship existed.?

The Agreenent al so i ncluded t hree appendi ces whi ch were si gned
and dated on the sane day as the Agreenent. Appendix | identified
the | eased vehicle. Appendix Il |isted the expenses that EG could
deduct from any conpensation due to Davis. Finally, Appendix II
specified the rate of conpensation paid to Davis for each shipnent
pi cked-up or delivered.

Two additional sections of the Agreenent are of inportance to
this appeal. Section 4.07 of the Agreenent provides that al
settlenents--that i s, conpensation due | ess aut hori zed deducti ons- -
are final and forbids Davis to nake any claim for additional
settlenment nonies “unless Contractor [Davis] notifies EG in
witing by certified mail of any di screpanci es or additional clains
wthin fifteen (15) days of settlenent of conputation or said
settlenment by EGL.” Section 6.07 of the Agreenent mandates, “any
controversy or claimarising out of or relating to this Agreenent

shall be determned and settled in accordance with the
Commer ci al Arbitration Rules of The American Arbitration
Association.” Section 6.07 further states that “[w]ritten notice

of a demand for arbitration nust be mailed to the other party and

The provision stated:

IF AT ANY TIME DURING THE TERM OF TH' S AGREEMENT
CONTRACTOR | S OF THE OPI NI ON THAT SOVETHI NG OTHER THAN AN
| NDEPENDENT CONTRACTOR RELATIONSHI P EXI STS BETWEEN
CONTRACTOR AND EG., CONTRACTOR SHALL | MVEDI ATELY NOTI FY
THE MANAGER OF SHARED RESCOURCES OF EGL.



the Anerican Arbitration Associ ation within ninety (90) days of the
occurrence of the clained breach or other event giving rise to the
controversy or claim” Failure to give the witten notice of
demand for arbitration within the ninety-day period erects an
absolute bar to the institution of any proceedi ngs.

Davi s and EG. perforned under the contract until Decenber 20,
2004, at which tine the Agreenent was term nated.

On January 3, 2006, Davis filed a putative class action suit
in Louisiana state court alleging that Davis and other class
menbers (EGL s i ndependent contractor drivers over the past ten
year period) had been underpaid.? EG then renpved the suit to
federal district court and filed a notion to di sm ss under Federal
Rul e of G vil Procedure 12(b)(6). EG. contended that di sm ssal was
warrant ed because the Agreenent nmandates arbitration and Davis
failed to make a tinely demand for arbitration. The district court
treated EG.’s notion to dism ss as a sunmary judgnent notion under
Federal Rule of G vil Procedure 56(c).

Thereafter, the district court granted EG.’ s summary j udgnent
nmotion and dism ssed Davis's conplaint. The district court based
its ruling on the conclusion that, as a matter of |aw, Davis was an
i ndependent contractor under the Agreenent. Therefore, the

Agreenent’s arbitration provision was valid and enforceabl e under

2 As explained by the district court, this suit was never
certified as a class action despite being filed as such, nor did
Davi s make a showi ng that class certification would be appropri ate.
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the FAA, and the exception for *“contracts of enploynent” of
interstate conmerce workers did not apply to Davis, an i ndependent
contractor. Davis now appeals.
1. JURI SDI CTI ON AND STANDARD COF REVI EW
Davi s appeals froma final judgnent of the district court, so
this court has jurisdiction under 28 U . S.C. § 1291.
We review the district court’s grant of summary judgnent de

novo. Chacko v. Sabre, Inc., 473 F.3d 604, 609 (5th Cr. 2006).

A grant of summary judgnment is warranted if the evidence discl oses
“no genuine issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law” FED. R Qv. P.

56(c); see Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986).

A genuine issue of material fact exists if “the evidence is such
that a reasonable jury could return a verdict for the nonnoving

party.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248 (1986).

In ruling on a sunmary judgnent notion, courts shall not weigh the
evidence or nmake credibility determnations. Id. at 255.
Furthernore, all justifiable inferences are nade in favor of the
nonnmovi ng party. 1d.
[11. DI SCUSSI ON
Cenerally, the FAA “conpels judicial enforcenent of a wde

range of witten arbitration agreenents.” Terrebonne v. K-Sea

Transp. Corp., 477 F.3d 271, 278 (5th Cr. 2007) (internal

quotation marks omtted). The Suprene Court has recogni zed that



Congress enacted the FAA in order to “reverse the |ongstanding

judicial hostility to arbitration agreenents.” Glnmer v.

| nterstate/Johnson Lane Corp., 500 U S 20, 24 (1991).

Accordingly, we have noted that the FAA “establishes a federa

policy favoring arbitration.” Terrebonne, 477 F.3d at 285.

Though the FAA establishes a federal policy favoring
arbitration, Section 1 of the FAA does not, however, “apply to
contracts of enpl oynent of seanen, railroad enpl oyees, or any ot her
class of workers engaged in foreign or interstate comerce.” 9

Uus. C § 1. In Crcuit City Stores, Inc. v. Adans, 532 U S. 105,

119 (2001), the Suprene Court construed the extent of Section 1.
The Court rejected the viewthat Section 1 excluded all enpl oynent
contracts from the FAA Instead, the Court held that Section 1
“exenpts from the FAA only contracts of enpl oynent of
transportation workers.” |d.

In this case, although the Agreenent contains an arbitration
provision, Davis argues that he is exenpt from arbitrating his
claim because he is not an independent contractor but an EG
enpl oyee. As a truck driver enployed by EG, Davis naintains that
he is exenpt fromthe FAA s reach because he was a transportation
wor ker .

A Enpl oynent St at us
The district court rejected Davis's contention that he was an

enpl oyee of EG., holding instead that he was an i ndependent



contractor. In so doing, the district court appears to have
i nproperly weighed or nmade credibility determ nations of sone of

the factual statenents in Davis's affidavit.® See Anderson, 477

U S at 255. Consequently, we have sone doubts as to whether

given a proper consideration of Davis’'s statenents, the summary
j udgnent can be affirnmed on enpl oynent status grounds. The record
shows, however, that EG. proffered several grounds for summary
judgnent to the district court. Therefore, we need not reach the
i ssue of enploynment status, but instead may review the summary
j udgnent on the additional grounds raised bel ow but not addressed

by the district court. See Johnson v. Sawer, 120 F. 3d 1307, 1316

(5th Gr. 1997) (explaining that while sunmary judgnent may be
affirmed “on grounds not relied on by the district court, those
grounds nust at | east have been proposed or asserted in that court
by the novant”).
B. Texas Arbitration Act

In EG’s notion to dismss, EGQ argued that even assunm ng the
Agreenment fell wunder the FAA s exception for transportation

wor kers, the arbitration provision was nonetheless valid and

3 For exanple, Davis stated in his affidavit that, in spite of
the Agreenent’s terns, he was required to work exclusively for EG
and work at least forty hours per week. The district court,
however, concluded that Davis was “free to serve other carriers.”
Additionally, Davis asserted that EG required him to attend
nmeetings twice a week at the EGL office and to keep and use EG
comuni cati ons equi pnent. These four statenents, arguably the nost
significant indications of control by EG, were either contradicted
or sinply not addressed by the district court.
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enf orceabl e under the Texas General Arbitration Act (“TGAA”), Texas

Civil Practices and Renedi es Code 8§ 171.001, et seq. W agree.
Where “an agreenent contains a clause designating Texas |aw

but does not exclude the FAA, the FAA and Texas | aw, including that

state’s arbitration law, apply concurrently.” Fr eudensprung V.

O fshore Technical Servs., Inc., 379 F.3d 327, 338 n.7 (5th Cr.
2004). Here, Section 7.03 of the Agreenent contains a choi ce-of -
| aw provi sion which designates Texas |aw as the | aw governing the
Agreenment. Thus, because the Agreenent’s choi ce-of -1 aw provision
does not exclude the FAA both the TGAA and FAA apply to the
contract.

However, while both federal and state arbitration |aw nmay
apply to a contract, these |laws do not necessarily operate in
harnmony. Specifically, the FAA will preenpt any state | aws that
“contradict the purpose of the FAA by ‘requir[ing] a judicial forum
for the resolution of clains which the contracting parties agreed

to resolve by arbitration.”” |d. (quoting Pedcor Munt. Co. Wl fare

Benefit Plan v. Nations Pers. of Tex., Inc., 343 F. 3d 355, 362 (5th

Cir. 2003)). In other words, “[f]or the FAAto preenpt the [ TGAA],
state |l aw nust refuse to enforce an arbitration agreenent that the

FAA woul d enforce.” Inre D. Wlson Constr. Co., 196 S.W3d 774,

780 (Tex. 2006); see also Mller v. Pub. Storage Mynt., Inc., 121

F.3d 215, 219 (5th Cr. 1997) (“The FAA preenpts conflicting state

antiarbitration law. ”) (enphasis added).




Here, the FAA does not preenpt the TGAA because this case
presents the situation where the FAA refuses to enforce an
arbitration provision (assum ng for the nonent that Davis neets the
exception for transportation workers) that the TGAA woul d enforce.
Under the TGAA, a witten agreenent to arbitrate is generally valid
and enforceable with respect to controversies that exist at the
time of the agreenent or arise thereafter. See Tex. Qv. PrRAC. & REM
CooE AN 8§ 171.001. Unlike the FAA, the TGAA does not exclude a
specific class of enployees fromits coverage. See id. 8§ 171.002.
Thus, even if Davis were an enployee of EG., he would still be
subject to arbitration under the TGAA. W therefore hold that the
Agreenent’s arbitration provision is valid and enforceabl e under
the TGAA, even if the Agreenent is excepted fromapplication of the
FAA.

C. Anmbi gui ty and | nconsi stency

In Davis’s second argunent, he contends that the arbitration
provi sion of the Agreenent is unenforceable due to anbiguities and
i nconsi stencies in the Agreenent. Because of these anbiguities and
i nconsi stencies, Davis asserts, EG cannot prove as a matter of |aw
that Davis's clains fall wunder the scope of the arbitration
provi sion. W address each of Davis’s anbiguity argunents in turn.

Whet her a contract is anmbiguous is a question of |aw decided

by the court. D. Wlson Const. Co., 196 S.W3d at 781. I n

construing contract |anguage, the prinmary objective is to discern



the true intention of the parties. J.M Davidson, Inc. v. Wbster,

128 S. W3d 223, 229 (Tex. 2003). Anbiguity in a contract exists

where the agreenent is subject to two or nore reasonable
interpretations after appl yi ng t he perti nent rul es of
construction.” Id. If, however, a contract can be “given a
definite or certain |legal neaning,” no anbiguity exists. 1d.

First, Davis contends that Section 6.07 of the Agreenent, the
arbitration provision, conflicts with Appendi x Il of the Agreenent,
which lists deductions fromDavis’'s conpensation. Section 6.07 of
the Agreenent states that “any claimor controversy arising out of
or relating to this Agreenent, or the breach thereof . . . shall be
determined and settled in accordance wth the Commercia
Arbitration Rules of The American Arbitration Association.”
Appendi x I'l, on the other hand, enunerates the expenses which EG.
may deduct from Davis’'s conpensati on. I n essence, Davis argues
that while the arbitration provision requires “any claim or
controversy” to be arbitrated, Appendix Il inconsistently permts
EQ to take self-help renedies for a variety of clains under the
contract.

Contrary to Davis’'s assessnent, we find only one reasonabl e
interpretation and no inconsistency. Appendi x 11, rather than
containing a list of clains, nerely contains an agreed |ist of

expenses that EG. may deduct fromDavis’'s settlenent paynents. The

intent and effect of Appendix Il is sinply to allocate onto Davis
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the initial paynent of Davis’s contractual expenses and the risk of
a mstake. Any claimor controversy involving the deductions, for
exanpl e a di sagreenent over the value, nust still be arbitrated
according to Section 6.07 of the Agreenent, albeit at Davis’'s
request rather than EG’s. Such an arrangenent is anal ogous to the
typi cal enpl oynent conpensati on arrangenent: the enpl oyer pays what
the enpl oyer believes to be the correct conpensation; any m st ake
in pay nust be challenged by the enpl oyee. Therefore, we concl ude
that no anbiguity or inconsistency exists between these two
provi si ons.

Second, Davis alleges that the Agreenent contains anbi guous
and inconsistent notification requirenents. Section 6.07(a)
provides: “Witten notice of a demand for arbitration nust be
mailed to the other party . . . within ninety (90) days of the
occurrence of the clained breach or other event giving rise to the
controversy or claim” Thus, the provision places on both parties
a ninety-day notice requirenent of a demand for arbitration.
Section 4.07 of the Agreenent states: “Contractor will not nmake any
claimor bring any action against EG for additional settlenent
nmoni es unl ess Contractor notifies EG in witing by certified nai
of any di screpancies or additional clains within fifteen (15) days
of settlenent.” This section requires Davis to notify EG of any
all eged settlenment errors within fifteen days of the settlenent

paynment as a prerequisite to bringing a claim on the disputed

11



settl enent.

Agai n, we conclude that only a single reasonable
interpretation exists for these two provisions. Section 4.07
requi res notice of erroneous settlenent paynents prior to demandi ng
arbitration, while Section 6.07(a) requires notice of a demand for
arbitration. It is clear that Davis nust conply with both
provisions to have a claim for settlenent nonies arbitrated.
Al t hough Davis nmay regard the notice requirenent for arbitration as
unnecessarily duplicative in |light of the notice requirenent for
incorrect settlenents, the two provisions are not anbiguous or
i nconsi stent.

G ven that there is only one reasonable interpretation of the
Agreenment and that its provisions do not conflict, we hold that
Davis has not shown any anbiguity or inconsistency in the
Agr eenent .

D. Unconscionability and Lack of Mutuality

Finally, Davis asserts that the arbitration provision of the
Agreenent is unconscionable and | acks nmutuality, and is therefore
unenf or ceabl e.

The party opposing arbitration bears the burden of show ng

that the arbitration provisionis unconscionable. Inre FirstMerit
Bank, N. A, 52 S W3d 749, 756 (Tex. 2001). The test for
unconscionability assesses whether, in |light of the parties’

general commercial background and needs, the provision is so

12



unil ateral as to have been unconscionable at the tinme of formation.
Id. at 757. The objective is to prevent oppression and unfair
surprise, not to disturb the allocation of risks stemm ng fromone
party’s superior bargaining position. 1d.

As to the reasons why the Agreenent’s arbitration provisionis
unconsci onable, Davis points to the “enploynent status of the
drivers [and] the anbiguous and wunilateral nature of the
arbitration clause.” First, we have already addressed the i ssue of
anbiguity and held that Davis did not show anbiguity in the
arbitration provision. Second, Davis does not explain how one’s
status as an enpl oyee as opposed to an i ndependent contractor would
change the unconscionability analysis. Lastly, the nere existence
of unequal bargaining power does not nmake an arbitration clause
unconsci onabl e, nor does the fact that |imted exceptions exist
which permt one party to seek judicial renedies instead of
submtting to arbitration. See id. at 757-58 (holding that an
arbitration clause that permtted the stronger party to litigate
certain clains was not unconscionable). Thus, Davis has failed to
satisfy his burden of show ng unconscionability.

Lack of nmutuality generally refers to the concept of

consideration. See Fed. Sign v. Tex. S. Univ., 951 S.W2d 401, 408

(Tex. 1997) (“A contract nmust be based upon a valid consideration,

in other words, nutuality of obligation.”), superseded by statute

on ot her grounds, Tex. Gov' T CobE §8 2260. 001-.108, as recognized in

13



Gen. Servs. Commin v. Little-Tex Insulation Co., 39 S. W3d 591, 593

(Tex. 2001). Consideration is conprised of the “benefits and
detrinents to the contracting parties.” Id. at 409. “The
detrinments nust induce the parties to make the prom ses and the
prom ses nust i nduce the parties to incur the detrinents.” 1d. In
the present case, Davis did not point to any evidence of a | ack of
nutuality of obligations in the Agreenent.* Therefore, we reject
Davis’s contention that the Agreenent |acked nutuality.
V. CONCLUSI ON

For the reasons stated above, we AFFIRM the judgnent of the

district court.

AFFI RVED.

4 W al so note that nutuality of renedy does not apply to this
case because specific performance is not an i ssue. Fed. Sign, 951
S.W2d at 409 (“Mutuality of renmedy is the right of both parties to
a contract to obtain specific performance.”)
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