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l.

C ai mant - appel | ant Al fred Wade began his enpl oynent with
Conmpagq Conputer Corporation (“Conpaq”) in 1988 as a Line
Qperator; at the tine he left his enploynent, he was enpl oyed
as an internal consultant in sales and services at one of
Conpaqg’s retail stores. On August 24, 2000, Wade consulted a
psychiatrist, Dr. Mary Ann Ty, who di agnosed Wade wi th major
depression and attention deficit-hyperactivity disorder. Dr.
Ty based her diagnosis on Wade’s synptons including: feelings

of being “out of control” and “overwhel ned,” hypersomi a,
decrease in energy, difficulty wth concentration and
attention, disorganization, and inability to conplete tasks.
However, she found that Wade's ability to make decisions
regarding daily living, relationships, and life was rated as
“good.” She advised himnot to go to work.

Upon this diagnhosis, Wade, on August 24, 2000, filed a
claim for short-term disability benefits. The Plan defined
“disability” as:

. a nedical condition (or having such a

condition, as the case may be) determ ned by the Pl an

Adm nistrator to be one which is continuous and

prevents the Enployee from performng each of the

material duties of his or her regular occupation

The Enpl oyee (1) nust al so be under the regular care

of Physician appropriate to the nedical condition and

(2) cannot be working at any job for wage or profit
in order to be Disabled or considered to have a
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Disability, except when such a job is for his

Enpl oyer or wthin the terns of Rehabilitative

Enpl oynent pursuant to Section 3.9.

Conpag, his enployer, was the Plan Adm ni strator and retained
final authority over benefits decisions; however, it outsourced
prelimnary short-term disability benefits review to
Val ueOptions, a disability care nanagenent service conpany.
Upon receiving Wade’s claim Val ueQoptions opened a disability
case file for himon or around August 29, 2000.

The Plan’s benefits review process consisted of three
| evel s. Val ueQpti ons conducted the first two levels, while
Conpag conducted the third and final |evel. At the first
| evel , Val ueQptions solicited a neurophysiol ogist, Dr. Barbara
Uzzell, to conduct a psychiatric and functional assessnent of
Wade on Septenber 25, 2000.! Based upon this assessnent, she
di agnosed himw th Dysthym c D sorder and Avoi dant Personality
Di sorder. Her assessnent of ten categories reveal ed Wade's

noderate inpairnent in three of the categories, whereas there

was mld to no inpairnent in the other seven. She recommended

1 Keith Lanier, a disability case manager at ValueOptions, requested, via telephone

messages, that Wade contact Dr. Uzzell to arrange this assessment. When Wade failed to
respond to these messages or to schedule an appointment with Dr. Uzzell, ValueOptions
initially denied Wade's request for short-term disability benefits on September 5, 2000.
However, when Wade called ValueOptions on September 12, 2000, to express his continued
interest in short-term disability benefits and inquire as to how to proceed, ValueOptions
reinstated his claim, informed him that a disability reassessment would be permitted, and
coordinated a disability assessment with Dr. Uzzell's office.

3
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that WAade continue treatnent with Dr. Ty and referred himto
Suzi Phel ps, a psychol ogi st and therapist. However, because
Dr. Uzzell found that Wade's condition did not constitute a
disability, she recommended denying benefits. A ValueOptions
psychiatrist, Dr. Frank Wbster, reviewed Wade's file, agreed
wth Dr. Uzzell that Wade was not disabled, and upheld Dr.
Uzzel | ’s recommendati on. On Septenber 26, 2000, Val ueQptions
cont act ed Wade vi a tel ephone and conmuni cated its decision to
deny benefits; it did not share Dr. Uzzell’s report wth him
or send him a denial letter. In this conversation, Wde
| mredi ately advi sed Val ueOptions of his desire to appeal and
to submt information fromhis treating physician.

At the second | evel of the clains process, t he
Val ueOptions Appeals Committee (on which Dr. Webster was a
menber) reviewed Wade’'s claim and the initial denial of
benefits. They invited Wade’'s treating physicians to submt
a letter and a copy of treatnent notes for consideration; on
Cctober 4, 2000, Dr. Ty and Dr. Phelps submtted information
to the Commttee. Nevert hel ess, the ValueOptions Appeals
Commttee, on Cctober 6, 2000, affirnmed the denial of short-
termdisability benefits. As it explainedinaletter to Wde,
“the clinical information provided does not neet Val ueQpti ons’

Short-term Disability criteria.” Additionally, the letter
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expl ai ned to Wade that he had the right to appeal to Conpaq and
provi ded an address and phone nunber. The letter did not,
however , reference the Plan criteria, explain why his
infornation failed to neet the criteria, advise him of the
appeal time-line, or detail the informati on Wade shoul d subm t
to perfect his appeal.

Wade’'s attorney wote to Conpagq on Decenber 5, 2000,
requesting vari ous Pl an docunent ati on and requesti ng an appeal .
Conpaqg responded, inviting Wade's attorney to provide any
additional information for Conpaq to assess in its review of
Wade’'s claim At this third and final Ilevel, the Conpaq
Wel fare Benefits Admnistrative Commttee (“WBAC'), conprised
only of Elaine Boddone (a Conpaq enployee), reviewed Wade's
claim in My 2001.°2 Kathy Collier, a Conpaq benefits
representative responsi bl e for preparing Wade’s file to present
to WBAC, noticed several errors in Val ueQptions’ processing of
Wade’'s claim Therefore, she requested that Val ueQptions re-
review Wade's case and provide WBAC wth additional
I nformation. Additionally, WBAC enli sted anot her psychi atri st,
Dr. Conway McDanal d, to conduct an additional reviewof all of

t he docunentation in Wade’ s file. Subsequently, on August 24,

2 WBAC is the Committee which Compaq, as Plan Administrator, created to
administrate and make final short-term disability benefits determinations.
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2001, WBAC issued a final denial of short-term disability

benefits via a letter to Wade. This letter explained that
short-termdisability benefits were being deni ed, because the
docunentation did not substantiate a claim for short-term
disability.

Wade sued in the United States District Court for the
Southern District of Texas under 29 U S. C. § 1132(a)(1)(B).?®
Upon assessing the parties’ cross-notions for sunmary judgnent,
the district court denied Wade's notion, granted defendant’s

notion. The court also summarily and sua sponte awarded costs

in favor of the defendant.

Wade tinely appeal ed, wherein he argues that the district
court erred by: (1) applying the abuse of discretion standard
of review to WAade's case, despite an asserted conflict of
I nterest; (2) disregardingthe inpact of significant procedural
errors, which allegedly should have reduced the district
court’s level of deference to the Plan Admnistrator; (3)
refusing to conclude that the Plan Adm nistrator abused its
di scretion; and (4) awarding costs to the defendant.

3 This provision explains that “[a] civil action may be brought by a participant or

beneficiary to recover benefits due to him under the term of his plan. . . .” 29 U.S.C. §
1132(a)(1)(B).
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We reviewa district court’s grant of sunmary judgnent in
ERI SA cases de novo, applying the sane standard as the district

court. Baker v. Metropolitan Life Ins., 364 F.3d 624, 627 (5th

Cr. 2004)(citing Performance Autoplex Il Ltd. v. Md-Continent

Casualty Co., 322 F.3d 847, 853 (5th Gr. 2003)). A grant of

summary judgnent is proper if there is no genuine issue of
material fact and the noving party is entitled to judgnent as

a matter of law. 1d. (citing Performance Autoplex, 322 F.3d

at 853; Fep. R Qv. P. 56(c)). In evaluating the existence of
a genuine issue of material fact, we review the evidence and
I nferences drawn fromthat evidence in the |ight nost favorable

to the non-noving party. 1d. at 627-28 (citing Daniels v. Gty

of Arlington, Tex., 246 F.3d 500, 502 (5th Gr. 2001)).

L1,

Wade argues on appeal that the district court erred when
it applied the abuse of discretion standard of review,
asserting that it should have given | ess deference to the Pl an
Adm nistrator, given the conflict of interest, i.e., that
Conmpag was both the insurer and adm nistrator of the plan
Whet her the district court applied the correct standard of

reviewis a question of |awthat we revi ew de novo. MaclLachl an

v. ExxonMbil Corp., 350 F.3d 472, 478 (5th Gr. 2003)(citing
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Chevron Chem Co. v. Gl, Chem & Atomc Wrkers Local Union

4-447, 47 F.3d 139, 142 (5th Cr. 1995)).

A plan adm nistrator conpletes two tasks in making a
benefit determ nation: (1) determning the facts underlyingthe
benefit claim and (2) construing the terns of the plan. The
admni strator’s factual determ nations are reviewed for abuse

of discretion. Chacko v. Sabre, Inc., 473 F.3d 604, 609-10

(5th Gr. 2006). By contrast, the adm nistrator’s construction

of plan ternms is typically reviewed de novo. Firestone Tire

& Rubber Co. v. Bruch, 489 U S. 101, 115 (1989). But where, as

here,* a plan expressly confers discretion on the plan
adm ni strator to construe the plan's terns, the admnistrator's
construction is reviewed for abuse of discretion. Chacko, 473

F.3d at 610 (citing Firestone, 489 U S. at 115; Gosselink v.

AT&T, Inc. 272 F.3d 722, 726 (5th Gr. 2001); Vega v. Nat’l

Life Ins. Servs., Inc., 188 F.3d 287, 295 (5th Gr. 1999)(en

banc)).

Were an admnistrator’s decision is “tainted by a

conflict of interest,” courts inplenent a sliding scale
standard of review MacLachl an, 350 F.3d at 478. The
standard of review does not change, i.e., it renmains abuse of

di scretion; the existence of a conflict of interest is sinply

* The parties do not dispute that the Administrator retained discretion.
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a factor to be considered in determning whether the
adm ni strator abused its discretion. Vega, 188 F. 3d at 296-97.
Less deference is given to the Admnistrator, in proportionto
t he evidence of conflict. [1d. Were “a mninal basis for a
conflict is established, the decision is reviewed with ‘only

"

a nodi cum | ess deference than we ot herw se woul d. Lain v.

UNUM Life. Ins. Co. of Am, 279 F.3d 337, 343 (5th Cr.

2002) (quoti ng Vega, 188 F. 3d at 301).

Wade concedes that the adm nistrator has the discretion
and final authority to determne eligibility for benefits,
therefore triggering the abuse of discretion standard.
Nonet hel ess he asserts that because Conpaq bot h adm ni sters and
I nsures the plan that an apparent conflict of interest exists;
thus, he contends that the district court failed to apply the
proper sliding scale standard. Even if a conflict of interest
exi sts under these facts, the district court detailed the
appropri ate standard of review for such cases and nevert hel ess
granted summary judgnent for Conpaq, ruling that the
Adm ni strator had not abused its discretion in denying Wade’s

claim W find no error inthe standard of reviewit enpl oyed.
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Next, WAde encourages us to heighten our standard of
review due to the procedural irregularities in the handling of
his claim which he alleges violated ERI SA and the regul ati ons
pronul gat ed t hereunder, effectively denying hima full and fair
revi ew. Wade has cited no direct authority by the Suprene
Court or the Fifth Grcuit dictating a change in the standard
of review based upon procedural irregularities alone, and we
see no reason to inpose one.

V.

Next, Wade argues that procedural violations in the
processing of his claim justify the award of short-term
disability benefits. Wade points to the alleged foll ow ng
problens in the processing of his claim (1) ValueQOptions’
initial denial of his claim (at the first Ilevel «clains
processi ng) was conmmuni cated orally via tel ephone instead of
in witing; (2) ValueOptions’ second denial of his claim (at
t he second | evel of clains processing) failed to explicate the
appropriate information as to the steps to be taken to submt
a claimfor review, the tine [imts for review, the specific
reasons for the denial of the claim reference to the specific
pl an provisions upon which the denial was based, and what
I nformation was needed to perfect the claim (3) the plan

relied upon ValueOptions’ criteria for disability, as opposed

10
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tothe plan’s criteria; (4) the plan failed to communi cate its
final decisionto his attorney; (5) the plan created confusion
during the pendency of the appeal; (6) the plan failed to
notify Wade of its denial of his clains in a tinely fashion;
and (7) Wade never received the letter that denied his
benefits.

“ERI SA was enacted to pronbote the interests of enployee
and their beneficiaries in enployee benefit plans and to

protect contractually defined benefits.” Firestone Tire, 489

US 101, 113 (1989)(citations omtted)). Therefore, ERI SA
provides certain mniml procedural requirenents upon an

adm nistrator’s denial of a benefits claim Schadl er v. Ant hem

Life Ins. Co., 147 F.3d 388, 393 (5th Gr. 1998). These

procedures are set forth in 29 USC § 1133 and the
regul ati ons promul gated by the Departnent of Labor thereunder.
Section 1133 provides that:

every enpl oyee benefit plan shall--

(1) provide adequate notice in witing to any
participant or beneficiary whose claimfor benefits
under the plan has been denied, setting forth the
speci fic reasons for such denial, witten in a nmanner
cal cul ated to be understood by the participant, and
(2) afford a reasonable opportunity to any
partici pant whose claimfor benefits has been deni ed
for a full and fair review by the appropriate naned
fiduciary of the decision denying the claim

11
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The federal regul ations, pronul gated pursuant to ERI SA and
in force at the tine expl ai ned:

The notification shall set forth, in a nmanner
cal cul ated to be understood by the clai mant -
(i) The specific reason or reasons for the
adver se determ nation
(ii) Reference to the specific plan provisions
on which the determ nation i s based;
(ii1) A description of any additional materi al
or information necessary for the claimant to
perfect the claimand an expl anati on of why such
material or information is necessary;
(tv) A description of the plan's review
procedures and the tine limts applicable to
such procedure.

29 C F.R 2560.503-1(g)(1)(i)-(iv)(2000). Challenges to ERI SA
procedures are evaluated under the substantial conpliance

standard. Lacy v. Ful bright & Jaworski, 405 F. 3d 254, 256-257

& n.5 (5th CGr. 2005). This neans that the “techni cal
nonconpl i ance with ERI SA procedures will be excused so | ong as

t he purpose of section 1133 has been fulfilled.” Robinson v.

Aetna Life Ins., 443 F.3d 389, 393 (5th Gr. 2006). The

purpose of section 1133 is “to afford the beneficiary an
explanation of the denial of benefits that is adequate to

ensure neani ngful review of that denial.” Schneider v. Sentry

Long Term Disability, 422 F.3d 621, 627-628 (7th Gr. 2005).

The “substantial conpliance” test also “considers all
communi cations between an adm nistrator and plan participant

to determ ne whether the information provided was sufficient

12
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under the circunstances.” Mbore v. LaFayette Life Ins. Co.,

458 F.3d 416, 436 (6th Cr. 2006). “All conmunications” may

I ncl ude oral conmmunications. Wite v. Aetna Life Ins. Co., 210

F.3d 412, 417 (D.C. Gr. 2000) (citing Heller v. Fortis Benefit

Ins. Co., 142 F.3d 487, 493 (D.C. Gr. 1998)).

We conclude that the Plan fulfilled the requirenents of
Section 1133 and acconpanying regulations in its processing of
Wade’'s claim Wade is certainly correct that the first two
|l evels of review in the Plan’s clains processing arguably
failed to substantially conply with ERI SA and the regul ati ons
pronul gat ed thereunder. At the first level, ValueOptions’
communi cation of the denial of benefits to Wade vi a tel ephone
did not conply with ERI SA, as Val ueOptions did not provide the
notice in witing. At the second level, the letter denying
benefits sent to Wade did not conply with ERISA, as it did not
list the plan criteria, or indicate the specific reasons why
Wade’'s clinical information failed to satisfy the criteria.
Further, it also did not specify what information Wade was
required to submt in order to perfect his appeal.

However, at the third level of review, Conpaq, as
adm ni strator, required ValueQptions to re-reviewthe file and
solicited another independent physician, Dr. MDanald, to

reviewit, as well. The admnistrator, when nmaking its final

13
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determ nation to deny Wade's benefits clains, had in-hand al
of the docunentation regarding Wade’s claim Additionally, the
letter that WBAC sent to Wade substantially conplied with
ERI SA.

Section 1133 and its corresponding regulations require
that the Plan: (1) provide adequate notice; (2) inwiting; (3)
setting forth the specific reasons for such denial; (4) witten
I n a manner cal cul ated to be understood by the participant; and
(5) afford a reasonabl e opportunity for a full and fair revi ew
by the admnistrator. W find that the Plan did neet these
requirenents. The statute and regulations do not require
conpliance with Section 1133 at each and every | evel of review
of a Plan’s internal clains processing. The end goal of
judicial intervention in ERISAis not to correct problens at
every |l evel of plan adm nistration, but to encourage resol ution
of the dispute at the admnistrator’s |level before judicia

review. See Robinson v. Aetna Life lns. Co., 443 F. 3d 389, 393

(5th Gr. 2006) (noting the Fifth Grcuit has a “policy of
encouraging the parties to nake a serious effort to resolve
their dispute at the admnistrator's |evel before filing suit
in district court.”). Here, although the Plan’s clains
processing at the first two levels of review did not conply

wth Section 1133, the final level of review, and the npst

14
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rel evant one, substantially conplied and intended to correct
t he di sputed procedural and technical errors bel ow. Therefore,
we find that Wade was provided with “full and fair review of

hi s cl ai n8 based on an exam nation of all communi cati ons at al

| evel s between the adm nistrator and the beneficiary. The
conmuni cati ons, as a whol e, and especially at t he
admnistrator’s level, constituted a neaningful dialogue

between the beneficiary and adm nistrator despite technica

vi ol ati ons. See Glbertson v. Allied Signhal, Inc., 328 F. 3d

625, 634-636 (10th Gr. 2003) (noting that the purpose of ERI SA
procedural provisions is to create a neani ngful dial ogue and
as long as a neani ngful dial ogue existed, there is substanti al
conpl i ance) .

Even were we to decide otherwise, “[f]ailure to fulfill
procedural requirenents generally does not give rise to a

substanti ve danage renedy.” Hines v. Massachusetts Miutual Life

Ins. Co., 43 F. 3d 207, 211 (5th Gr. 1995). There is no reason
to deviate fromthis general rule in this case.
VI .
W now turn our attention to Wade's assertion that the
district court erred in ruling that the Adm nistrator did not
abuse his discretion in denying Wade’s claim for benefits.

Because the district court granted sunmary judgnent in the

15
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defendant’s favor, we review de novo, using the sane standard
as the district «court. Wade does not challenge the
Adm nistrator’s interpretation of any plan term instead he
only asserts that his condition qualifies as a disability.
Accordi ngly, the case hinges upon the Adm nistrator’s factual
determ nations, and we therefore review this decision for an

abuse of discretion. Pierre v. Connecticut CGeneral Life Ins.

Co./Life Ins. Co. of North Anerica, 932 F.2d 1552, 1562 (5th

Cr. 1991)(“. . . for factual determ nations, under ERISA
pl ans, the abuse of discretion standard of review is the

appropriate standard.”); Sweatnman v. Commercial Union Ins. Co.,

39 F. 3d 594, 598 (5th Gr. 1994)(disability is nore factual in
nature than interpretive).
Abuse of discretion is synonynous with the arbitrary and

capricious standard. Aboul - Fet ough v. Enpl oyee Benefits Conm,

245 F.3d 465, 472 (5th CGr. 2001). To assess abuse of

di scretion, we “focus on whet her the record adequately supports

the adm nistrator’s decision.” Vega, 188 F.3d at 298. To
avoid reversal in the summary judgnent context, the

Adm nistrator’s decision nust be supported by substanti al
evidence in the adm nistrative record, which is evidence that
a reasonable mnd mght accept as sufficient to support a

concl usi on. Hgh v. E-Systens, Inc., 459 F.3d 573, 576 (5th

16
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Cr. 2006). See also Ellis v. Liberty Life Assur. Co. of

Boston, 394 F. 3d 262, 273 (5th Cr. 2004) (defining substantia
evidence as “nore than a scintilla, |ess than a preponderance,
and i s such rel evant evi dence as a reasonabl e m nd m ght accept

as adequate to support a conclusion.”); Meditrust Fin. Services

Corp. v. Sterling Chemcals, Inc, 168 F.3d 211, 215 (5th Gr

1999) (“Adecisionis arbitrary only i f nmade wi thout a rati onal
connecti on between the known facts and the deci sion or between
the found facts and the evidence.”). W should not substitute
our judgnent for that of the adm nistrator. C. Ellis, 394
F.3d at 273.

As nentioned above, when reviewing for abuse of
di scretion, we take into account any conflict of interest by
| npl enenting a sliding scale standard. Vega, 188 F.3d at 296-
97. A potential conflict such as the one presented here, where
an Adm ni strator serves the dual role of both adm ni strator and
insurer, results in only a “nodi cuml| ess deference” than woul d
ot herwi se be afforded. See Vega, 188 F. 3d at 301.

The Pl an provided short-termdisability benefits only for
enpl oyees who suffer a nedical condition that “prevents the
Enpl oyee fromperform ng each of the material duties of his or
her regul ar occupation.” The record is replete with evidence

that Wade's depression did not qualify as a disability under

17
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this definition. Dr. Uzzell determ ned that Wade suffered only
noderate inpairnment in three of ten functional areas; he
suffered mld to noinpairnent inthe other seven. Dr. Wbster
reviewed and agreed with Dr. Uzzell’s assessnent. The
adm ni strator requested that Val ueOptions re-reviewWde’s file
agai n, and Val ueQptions conplied. Dr. MDanal d, an i ndependent
physi cian, reviewed all of the docunentation and agreed with
the denial of benefits. Further, Wade's treating physician,
Dr. Ty, rated Wade’'s ability to nmake decision regarding daily
living, relationships, and life as “good. ">

Even taking into account any alleged conflict of interest
of the Admnistrator, we affirmthe district court’s grant of
summary judgnent in favor of the defendant-appellee. Thereis
subst anti al evidence in the record to support t he
Adm nistrator’s decision to deny benefits. Its deci sion,
therefore, was not arbitrary and capricious, and |i kew se, not
an abuse of discretion.

VI,
Finally, Wade appeals the district court’s award of costs

in favor of the defendant. W review the district court’s

> And even if Wade's treating physician had concluded otherwise, ERISA does not
mandate that plan administrators must accord special deference to the opinions of treating
physicians. Black & Decker Disability Plan v. Nord, 538 U.S. 822, 831 (2003); Vercher v.
Alexander & Alexander, Inc., 379 F.3d 222, 233 (5th Cir. 2004).

18
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award i n ERlI SA cases for an abuse of discretion. Bellaire Gen.

Hosp. v. Blue Cross Blue Shield of Mchigan, 97 F.3d 822, 832

(5th Gr. 1996).

ERISA provides that “[i]n any action wunder this
subchapter. . . by a participant, beneficiary, or fiduciary,
the court inits discretion may all ow a reasonable attorney's
fee and costs of action to either party.” 29 U S C 8
1132(9g)(1). The district court uses the “prevailing party”
test fromFed. R Gv. P. 54(d) to decide the award of costs,

thereby following Salley v. E. 1. DuPont de Nenpburs & Co., 966

F.2d 1011, 1017 (5th Gr. 1992). In Salley, an ERI SA case, the
court utilized the Bowen five factor test® to judge the award
of attorney’ s fees, but judged the award of costs based on the
“prevailing party” test from Fed. R Cv. P. 54(d). A

subsequent case followed Salley’ s approach, see Tolson V.

Avondal e Indus., Inc., 141 F.3d 604, 611 (5th Cr. 1998).

® The following five factors were enumerated for consideration in ERISA cases when
shifting attorney’s fees: (1) the degree of the opposing parties' culpability or bad faith; (2) the
ability of the opposing parties to satisfy an award of attorneys' fees; (3) whether an award of
attorneys' fees against the opposing parties would deter other persons acting under similar
circumstances; (4) whether the parties requesting attorneys' fees sought to benefit all
participants and beneficiaries of an ERISA plan or to resolve a significant legal question
regarding ERISA itself; and (5) the relative merits of the parties' position. lron Workers Local
No. 272 v. Bowen, 624 F.2d 1255, 1266 (5th Cir. 1980). Absent is any requirement that the
party under consideration for fee-shifting under this test be the prevailing one. See Gibbs v.
Gibbs, 210 F.3d 491, 501 (5th Cir. 2000).
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However, this analysis arguably conflicts with our recent
cases that award costs based on the Bowen five factor test.

See Lain v. UNUM Life Ins. Co. & Anerica, 279 F.3d 337, 347

(5th Gr. 2002) (“When determ ning whether to award attorneys’

fees and costs, the district court should consider the

follow ng [ Bowen] factors”) (enphasis added). See also G bbs,
210 F. 3d at 505 (“In sum the first, second, third, and fifth
[ Bowen] factors all counseled in favor of disallow ng General

American's request for attorneys' fees and costs from

Appellant.”) (enphasis added); Roig v. Ltd. Long Term

Disability Program 275 F.3d 45, 2001 W. 1267475 *5 (5th Cr.

Cct. 9, 2001) (per curian) (unpublished) (“Wen exercising|[29
US C 8 1132(g)(1)] discretion, the court should consider the
foll owi ng [ Bowen] factors”).

When there are conflicting panel decisions, the earliest

panel decision controls. Canmacho v. Texas Wrkforce Conm n,

445 F. 3d 407, 410 (5th CGr. 2006). Salley is the earliest
panel decision to deal directly with the award of costs under
ERISA. Wiile the pre-Salley case-law never explicitly applied
the Bowen test to an award of costs, a pre-Salley case did
assess the award of costs, along with attorney’ s fees, under
the ERISA's fee-shifting provision and not under Fed. R G v.

P. 54(d). See Donovan v. CQunni ngham 716 F.2d 1455, 1475 (5th

20
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Cr. 1983). However, in that case, the court only applied the
Bowen test to the award of attorney’'s fees and not costs. 1d.
Since Salley conflicts with this controlling prior case-|aw
t hat anal yzed costs and attorney’s fees both under ERI SA' s f ee-
shifting provision and not under Fed. R Gv. P. 54(d), to the
extent Salley held that an award of costs under ERI SA is based
in Fed. R CGv. P. 54(d) does not control our case here.’
Nonet hel ess, before Salley, it was an open questi on whet her the
“prevailing party” test, instead of the Bowen factors test,
coul d be adopted for awards of costs and attorney’s fees under

ERISAin certain situations. Cf. Holder v. Prudential Ins. Co.

of Anerica, 951 F.2d 89, 91-92 (5th Gr. 1992). Therefore, we

read Salley now as establishing, for ERISA's fee-shifting
provision, a “prevailing party” test, analogous to the test
under Fed. R Gv. P. 54(d), for the award of costs. As Salley
is the first case to discuss the award of costs under ERI SA,
Salley’'s application of the “prevailing party” test controls

t his case.

" Subsequent cases have similarly reached this conclusion, Fed. R. Civ. P. 54(d) is not
applied when the claims are subject to an express statutory fee-shifting provision, such as
ERISA's fee-shifting provision, 29 U.S.C. § 1132(g)(1), which explicitly covers “costs of action.”
See FED. R. Civ. P. 54(d) (“Except when express provision therefor is made either in a statute
of the United States . . .”); Gibbs v. Gibbs, 210 F.3d 491, 506 n. 13 (5th Cir. 2000) (noting the
different treatment of fees and costs for different parties, because some parties’ claims were
ERISA claims and subject to 29 U.S.C. § 1132(g)(1), and other parties’ claims were state claims
and subject to Fed. R. Civ. P. 54(d)).
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Even though the district court did not cite to the ERI SA

fee-shifting provision, 29 U S.C. 8 1132(Qg)(1), as the source
for its authority to award costs to the “prevailing party,” the
district court’s award of costs under a “prevailing party” test
Is in accordance with Salley, and is, therefore, not an abuse
of discretion. Accordingly, we affirmthe district court’s
award of costs to the defendant.?
VITI.
For the foregoing reasons, we AFFIRMthe district court’s
grant of summary judgnent in favor of the defendant-appell ee.
We AFFIRMthe district court’s award of costs to the defendant -

appel | ee.

8 Under recent case law, a district court would abuse its discretion if it did not consider
the Bowen factors before awarding costs and attorney’s fees under ERISA. Cf. Riley v.
Administrator of Supersaver 401K Capital Accumulation Plan, 209 F.3d 780, 782-783 (5th Cir.
2000)("[The District Court] should consider and explicate the five Bowen factors, and . . .
consider relevant non-Bowen factors, if there are any."); Todd v. AIG Life Ins. Co., 47 F.3d
1448, 1458-459 (5th Cir. 1995). Only an en banc determination could resolve this discrepancy
between the recent cases and Salley. See United States v. Rodriguez-Jaimes, 481 F.3d 283,
288 (5th Cir. 2007).
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