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PER CURI AM *

Appel | ant Marcus Roberson, a/k/a “Loco,” was convicted of
felony possession of a firearm that had been transported in
interstate commerce in contravention of 18 U S C. 8 922(g)(1).
Rober son appeal s his conviction on several grounds, including his
assertion that the district court reversibly erred by permtting

the CGovernnment to use Roberson’s nicknane at trial. For the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



reasons set forth bel ow, we AFFI RM Roberson’s conviction.
BACKGROUND & PROCEDURAL HI STORY

On June 12, 2002, Marcus Roberson was indicted under 18 U. S. C.
8 922(g) (1) on one count of being a felon, i.e., a person who had
previously been convicted of a crinme punishable by a term of
i npri sonment exceedi ng one year, in possession of a firearmthat
had been transported in interstate comerce. On July 25, 2002, a
Supercedi ng I ndictnment issued, this tinme chargi ng Marcus Roberson
a/k/a “Loco” with two counts of being a felon in possession of a
firearm that had previously been transported in interstate
conmer ce. Count One specifically referred to possession of a
Jenni ngs .380 caliber sem -automatic pistol on July 1, 1999, while
Count Two rel ated to Roberson’s al |l eged possessi on of a 9nm pi st ol
on or about Decenber 24, 1999.

Roberson entered a plea of not guilty, and the case was set
for trial in Geenville, Mssissippi on Mirch 31, 2003. The
commencenent of trial was held over four times on account of
Roberson’s filing of four notions for continuance. The trial was
ultimately rescheduled to begin on Decenber 1, 2003, in Oxford,
M ssi ssippi. Roberson did not object to the new venue ordered by
the district court. Before and during trial, Roberson filed
several notions seeking various forns of relief. On Novenber 26,
2003, Roberson filed a notion seeking to admt into evidence

residual hearsay in the formof a statenent froman all eged w t ness



to the underlying incident, who allegedly could not be found to be
served with a subpoena. The district court denied the notion,
finding that the witness’s submtted affidavit did not contain the
circunstantial guarantees of trustworthiness sufficient to satisfy
the rel evant hearsay exceptions. Then, on the first day of trial,
Roberson filed a notion in limne in which he requested the
district court to exclude any nention or reference to the ni cknane
“Loco” inidentifying or referring to Roberson. The district court
agai n deni ed the notion.?

On Decenber 5, 2003, having consi dered the evi dence presented
before it, the jury returned a verdict finding Roberson guilty of
Count Two of the Superseding |ndictnent. On April 16, 2004,
Roberson was sentenced to 120 nonths’ inprisonnment followed by a
termof three years’ supervised rel ease and a speci al assessnent of
$100. Roberson tinmely filed the instant appeal.

DI SCUSSI ON

Whet her the district court abused its discretion by permtting
use of Roberson’s nicknane “Loco” at trial.

On appeal, Roberson argues that the use of his nicknane,
“Loco,” at trial was highly prejudicial and not probative of any
material or relevant fact. |In response, the Governnent maintains

that reference to Roberson’ s ni ckname was necessary to connect him

2 Roberson successfully filed two other notions in |imne, which
excluded any nention of the details of his prior felonies and
excluded any reference to instances of firearns possession on any
occasi on ot her than Decenber 24, 1999.
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with the offense charged because the witnesses to the underlying
crime knew Roberson by his nicknanme, Roberson referred to hinself
as “Loco,” and because the nicknane itself was not suggestive of a
crim nal disposition.

We review the district court’s determnation that use of a
defendant’s alias at trial is nore probative than prejudicial for

an abuse of discretion. United States v. Stowell, 947 F.2d 1251,

1255 (5th Gir. 1991).

In United States v. Dean, 59 F.3d 1479 (5th Cr. 1995), this

Court explored the propriety of using a defendant’s nicknane at
trial. In Dean, several witnesses testified at trial using the
def endant’ s ni cknane, “Crazy K,” to identify him |d. at 1491-92.
In addition, the prosecution attorneys and the attorney for a co-
def endant referred to the defendant’ s ni cknane during the course of
the trial. 1d. This Court determ ned that such use i s appropriate
if it can be established that the wtnesses knew t he def endant by
that nanme. |d. at 1492. The witnesses in Dean knew t he defendant
by hi s nicknane, and the attorneys’ use of the defendant’s ni cknane
was done primarily to distinguish between the two co-defendants who
shared the sane first nane. 1d. The Court also found persuasive
the CGovernnent’s argunent that “the nicknane ‘Crazy K is not
necessarily suggestive of a crimnal disposition.” |[d. at 1492.
Here, several wtnesses called by the Governnent nade
references identifyi ng Roberson as “Loco.” For instance, the owner
of a car wash | ocated next door to the hotel where the underlying
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i nci dent occurred, testified that Shada Young, an eyewitness to the
crinme, ran up to the car wash and proclainmed that “Loco just shot
Frank.” In addition, the first police officer to arrive at the
scene testified at trial that Young inmmediately told himthat “Loco
shot him man.” There were two additional Governnent w tnesses who
testified that they referred to Roberson as “Loco.” The Gover nnent
attorney also referenced Roberson’s nicknane during closing
argunents.® |In addition, the Governnent introduced handwitten
letters by Roberson to establish that the handwiting found on
evidence at the crine scene was that of Roberson’s. The letters,
witten by Roberson to his girlfriend, were both signed “Loco.”
Because the CGovernnent w tnesses who testified at trial knew

Roberson as “Loco,” because Roberson referred to hinself by his
ni ckname, and because we conclude the nicknanme “Loco” is not
suggestive of a crimnal disposition, we hold the district court
did not abuse its discretion when it denied Roberson’s notion

seeking to exclude any reference to his nicknane at trial.

1. Wether the district court reversibly erred by not admtting
into evidence residual hearsay offered by Roberson.

Roberson filed a pre-trial notion with the district court

3 The Governnent attorney stated during closing argunents that
Roberson may have lived up to his nicknane when he possessed the
firearm that was eventually used to shoot the victim However
Roberson did not object to the Governnent’s cl osing argunent nor
did he seek a limting instruction on the matter. Neverthel ess,
the statenent cannot be read as suggesting that Roberson was a
crimnal or guilty of the offense charged sinply because he went by
or “lived up to” the nicknane “Loco.”
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seeking to admt into evidence residual hearsay in the formof an
affidavit from an individual who was an alleged wtness to the
underlying crime. The district court denied the notion, finding
that the affidavit did not contain the circunstantial guarantees of
trustworthiness necessary to be admtted under the catch-al
hear say exception found in Federal Rule of Evidence 807.%

We apply a highly deferential standard of reviewin eval uating
a district court’s determnation regarding the adm ssion of

statenents under the residual hearsay exception. Rock v. Huffco

Gas & Gl Co., Inc., 922 F.2d 272, 281 (5th Cr. 1991). “We wll

not reverse the district court’s finding ‘absent a definite and
firmconviction that the court nmade a clear error of judgnent in
the conclusion it reached based upon a weighing of the rel evant

factors. ld. (citing Page v. Barko Hydraulics, 673 F. 2d 134, 140

(5th Cir. 1982)).

The hearsay in question is the affidavit of an unavail able

4 Federal Rule of Evidence 807 provides, in pertinent part,:

A statenment not specifically covered by Rule 803 or 804 but
havi ng equi val ent circunstanti al guar ant ees of
trustworthiness, is not excluded by the hearsay rule, if the
court determnes that (A) the statenent is offered as evi dence
of a material fact; (B) the statenent is nore probative on the
point for which it is offered than any other evidence which
t he proponent can procure through reasonable efforts; and (O
the general purposes of these rules and the interests of
justice will best be served by adm ssion of the statenent into
evi dence.

FED. R EwviD. 807.



W tness, Daryl Metcalf, who gave statenents to both a prosecution
i nvestigator and one of Roberson’s forner attorneys. In the
affidavit, Metcalf clains to have witnessed the underlying crine,
but states that another individual, not Roberson, was the person
who possessed the firearmused to conmt the offense.

Because Metcalf could not be found to be served a subpoena,
his affidavit could only have been admtted under Rule 807. This
Court has previously announced that the exception found in Rul e 807
is to be used rarely, in only truly exceptional cases. United

States v. Phillips, 219 F.3d 404, 419 n.23 (5th Gr. 2000).

Rober son al so bears a heavy burden to conme forward with indicia of
trustworthi ness and probative force. |1d.

The district court concluded that Roberson did not carry this
heavy burden, noting nunerous credibility issues with the proffered
affidavit. For instance, the district court observed that the
affidavit itself was three years old, was submtted by an
i ndi vidual who had been convicted of five prior felonies, and
contained a notarization that was suspect in that the identity of
the notary was not known and the signature line for the notary
contained an illegible signature. In addition, the district court
found it particularly relevant that Metcalf could not be | ocated,
even through the diligent efforts on the part of investigators and
police officers, and thus could not be cross-exam ned.

We concl ude that, based on the foregoi ng reasons, the district
court properly determned that the residual hearsay offered by
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Roberson did not <contain the circunstantial guarantees of

trustworthi ness necessary to be admtted under Rule 807.

I11. Whether the district court reversibly erred by transferring
the case to a division different fromthat where the offense
al l egedly occurred.

Rober son nai ntains he was denied a jury consisting of a fair
and random cross-section of the applicable jury division when the
district court transferred the trial fromGeenville, Mssissippi,
|located in the Northern District of Mssissippi, to Oxford,
M ssi ssippi, alsolocated in the Northern District. The Governnent
responds that there is no right to have a case tried within any
particul ar jury division, and that Roberson nevertheless failed to
object to the transfer until the jury had already been inpanel ed
and the Governnent had rested its case-in-chief.

Because a district court has broad discretion in deciding

whet her to transfer venue, we revi ew such deci sions for an abuse of

discretion. United States v. Harris, 25 F.3d 1275, 1277-78 (5th

Cr. 1994). “Reversal of an intradistrict transfer is proper only
if a party denonstrates a ‘substantial ground for overturning the

district court’s decision.”” United States v. Lipsconmb, 299 F.3d

303, 339 (5th Gr. 2002) (citing United States v. Dickie, 775 F.2d

607, 609 (5th Gir. 1985)).

Whet her a transfer to another division is appropriate is
general |y governed by Federal Rule of Crim nal Procedure 18, which

provi des:



Unless a statute or these rules permt otherw se, the
gover nnent nust prosecute an offense in a district where
the of fense was commtted. The court nust set the place
of trial within the district with due regard for the
conveni ence of the defendant and the w tnesses, and the
pronpt adm nistration of justice.

FED. R CRM P. 18. This Court has determ ned that factors such as
security may al so be considered by a district court when decidi ng
whet her to transfer a case. For instance, in Lipsconb, the Court
recogni zed that the amount of jail space for defendants and
wWtnesses is a factor that falls under the “pronpt adm nistration
of justice” prong of Rule 18. 299 F.3d at 343 (citing United

States v. MKinney, 53 F.3d 664, 673 (5th Gr. 1995)).

This Court was previously presented with an al nost identi cal
scenario in Harris, where the district court noved the trial from
Geenville to Oxford, citing concerns over security problens and
noting that the facilities in Oxford were better equi pped to handl e
such situations.?® 25 F.3d at 1278. The district court
specifically observed that Oxford was the headquarters of the
United States Marshals Service and explained that noving crimna
trials there was the normal procedure in cases that required nore
than ordinary security. Id. The district court also cited
scheduling issues that nade Oxford the nobre convenient venue to
expeditiously handle the cases before it. [d. On appeal, this

Court <concluded that the district court’s assessnment of the

The security concerns in Harris involved issues relating to
possi bl e gang-rel ated vi ol ence.



security risks and the state of the court’s docket was sufficient

to warrant a transfer. | d.

Li kewi se, inthe instant case, the district court specifically
made reference to security considerations, noting that the
facilities in Geenville were i nadequate to accommbdate w t nesses,
two of whom were incarcerated at the tinme.® The district court
al so observed that the detention center in Oxford provided both
anpl e physical facilities to conduct the trial as well as access to
nmore federal marshals for general security purposes. It was also
reveal ed that the witnesses to the charged offense resided cl oser
to Oxford than Greenville, Roberson’s attorney resided and worked
in Oxford, and Roberson hinself, along with two other w tnesses,

were in custody at the tine.

Based on t he foregoi ng reasons and because Roberson has fail ed
to cone forward with any substantive evi dence denonstrating that he
or the witnesses were inconveni enced by the transfer, we concl ude
that the district court did not abuse its discretion when it

transferred the trial fromGeenville to Oxford.
CONCLUSI ON

Havi ng carefully reviewed the entire record of this case and

having fully considered the parties’ respective briefing, we

6 Like the case in Harris, the underlying incident here invol ved
a gang-related dispute. The offense occurred in d arksdal e,
M ssissippi, |ocated approximately 60 mles from Oxford and 70
mles fromGeenville.
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conclude that the district court did not abuse its discretion in
permtting the use of Roberson’s nicknane at trial nor did it err
in not admtting into evidence Roberson’s residual hearsay
evi dence. Moreover, Roberson was not prejudi ced when the district
court transferredthetrial fromGeenville, Mssissippi to Oford,

M ssi ssippi. Accordingly, Roberson’s conviction is AFFI RVED.
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