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Plaintiff-Appellant Joseph Janes Thomas, Jr. (“Thomas”),
brought suit agai nst Defendant-Appel | ee Atnos Energy Corp.
(“Atnpos”), alleging that he was subjected to racial
di scrim nation and harassnent, sexual harassnment, and
retaliation, all in violation of Title VII of the Gvil Rights

"Pursuant to 5TH G RcUT RULE 47.5, the court has determ ned

that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THQRaUT

RuLE 47. 5. 4.



Act of 1964, 42 U.S.C. §§ 2000e, et seq. (2000)(“Title VII"). The
district court granted sunmary judgnent to Atnos on all clains.
Thomas now appeals the district court’s grant of sumrmary judgnent
on his retaliation claim Thomas al so appeals the district
court’s decision to strike portions of affidavits he submtted as
evi dence. For the followi ng reasons, we AFFIRM the deci sion of
the district court.
| . FACTUAL AND PROCEDURAL HI STORY

Thomas, a black male, was first hired in August 1996 to work
at a Monroe, Louisiana facility owned by Louisiana Gas. The
facility was subsequently bought by G tizens Conmunications
Conpany (“Citizens”), fornmerly known as Citizens Uility Conpany,
and then in July 2001 by Atnos. In 1999, while enployed by
Citizens, Thomas conplained to the human resources depart nent
that his supervisor, Terry Boone (“Boone”), a white nmale, had
called him*“Mghty Joe Young . . . the big black gorilla” on nore
than one occasion. Ctizens conducted an investigation, spoke
w th Thomas and Boone, and net with the construction departnent
to review the conpany code of conduct, instructing the crew not
to engage in harassing or intimdating conduct.

I n February 2000, Thomas had an argunent with his crew
| eader M ke Tarkington (“Tarkington”) over Tarkington s request
that Thonmas get Tarkington’s safety suit. Boone nmet with both nen

about the incident, at which tine Thomas made a st atenment that



Boone cl ai med he understood as “1 feel like |I could bl ow up

sonet hing.” Boone reported to his operations nmanager that Thonas
had made a threat of violence, and Thonmas was fired. In Novenber
2000, Thomas filed a conplaint of race discrimnation agai nst
Citizens with the Equal Enpl oynment Opportunity Conm ssion
(“EEQCC"), basing his claimon the “Mghty Joe Young” comments and
the Tarkington incident. Ctizens conducted an investigation, and
Thomas tol d conpany nanagenent that he had never threatened

vi ol ence, but rather had said that he was “so upset he felt as

t hough he could bl ow up or sonething.” Concluding that a m stake
m ght have been nade about the substance of Thomas’s comment,
Citizens rehired Thomas, awardi ng him back pay for the period of
hi s unenpl oynent . ?

In July 2001, Atnos purchased Ctizens and becane Thonas’s
enpl oyer. In May 2004, Thomas conpl ai ned to Boone that he had
been harassed by a coworker, Alvin Straughter (“Straughter”), a
bl ack mal e, on two occasions. On one occasion, Straughter
all egedly cane up behind Thomas in the break room and rubbed his
genital area on Thomas’'s back. On the second occasion, Straughter

al l egedly grabbed his genital area and stated that he was going

! After investigating Thomas’s conpl aint, the EEOCC found no
basis to determne that Ctizens had violated the |aw. The EECC
i ssued Thomas a Notice of Right to Sue. Thonmas did not file suit
because, he admts, he was satisfied by his reinstatenent and
Citizens’ handling of the matter.



to have intercourse wwth the folds of skin on the back of
Thomas’ s neck. Thomas conpl ai ned of Straughter’s actions to
Boone, who reported the conplaint to higher managenent. Thonas
and Straughter were placed on paid | eave while an investigation
was undertaken. Atnbs’s human resources manager net with Thonas
and interviewed Straughter and several coworkers. Straughter
deni ed Thonmas's all egations, stating that while he had once

wal ked behi nd Thomas to get to the other side of the break room
tabl e, he had not deliberately rubbed agai nst Thomas nor spoken
of intercourse. The interviewed cowrkers |ikew se did not
confirm Thomas’ s version of events. The coworkers did note that
their group of enployees often engaged in joking, teasing and
name-cal ling, and that Thomas had initiated sexual conversations
in the past.

The human resources nmanagers decided that there was
insufficient evidence that Straughter intentionally harassed
Thomas. They decided to take the follow ng steps: (1) instruct
Straughter not to behave in an inappropriate manner; (2) instruct
Thomas not to initiate discussions on sexual topics; (3) counsel
all enpl oyees about Atnpbs’s conduct and harassnent policies; and
(4) conduct training for supervisors and managers on preventing
harassnment. On May 25, 2004, nenbers of Atnpbs’s managenent net
wi th Thomas and informed himof the results of their
i nvestigation and their planned course of action. Thomas becane
angry, declared that he was quitting his job, and did so.
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In June 2004, Thonmas filed another conplaint with the EEOCC
claimng racial and sexual harassnment as well as retaliation for
his previous EECC conplaint. On July 9, 2004, the EEOC i ssued to
Thomas a right-to-sue letter stating that it was unable to
determne that Atnos had violated the law. Thomas filed suit in
federal district court on Qctober 8, 2004, bringing clains of
raci al discrimnation and harassnent, sexual harassnent, and
retaliation in violation of Title VII

On January 13, 2006, Atnos filed a notion for summary
judgnent on all of Thomas’s clainms. Thomas opposed the notion
only as to his retaliation claim and he submtted his own
affidavit and that of a coworker, WII| Davis (“Davis”). Atnps
filed notions to strike the Thomas and Davis affidavits. On April
19, 2006, the district court issued a ruling granting in part
Atnos’s notions to strike and granting Atnos’s notion for sunmary
judgnent on all clains. Thonmas now appeals the district court’s
decision to strike portions of his and Davis's affidavits and the
district court’s grant of sunmary judgnent to Atnos with respect
to Thomas’s retaliation claim

1. JURI SDI CTI ON

The district court’s April 19, 2006 ruling was a final
j udgnent that disposed of all of Thomas’'s clains. Accordingly,
this court has jurisdiction pursuant to 28 U S.C. § 1291.

I'11. DI SCUSSI ON



A Evidentiary |ssues

1. St andard of Revi ew

We review a district court’s grant of a notion to strike for

abuse of discretion. United States v. Pace, 10 F.3d 1106, 1115

(5th Gr. 1993). W accord considerabl e deference to the district
court’s evidentiary rulings, in light of our recognition that the
trial judge better understands the effect and |li kely probative
val ue of proffered evidence than the appellate court. Hardy v.

Chenetron Corp., 870 F.2d 1007, 1009 (5th G r. 1989). Moreover, we

wll reverse a judgnent on the basis of an evidentiary ruling only
if it affected the “substantial rights of the parties.” Stitt

Spark Plug Co. v. Chanpion Spark Plug Co., 840 F.2d 1253, 1259

(5th Gir. 1988).

2.  Analysis

First, Thomas appeals the district court’s decision to strike
portions of his affidavit recounting that a fornmer coworker,
Marvin Pridgett (“Pridgett”), had told Thonmas that Boone had given
a negative job reference for Thomas to the City of Monroe. The
district court concluded that this section of Thomas's affidavit

i s inadm ssabl e hearsay and doubl e hearsay. Thomas argues that “a
nonnmovi ng party facing a notion for summary judgnent is not
required to produce evidence in a formthat would be adm ssibl e at

trial,” citing Celotex Corp. v. Catrett, 477 U S. 317, 324 (1986).

The claimthat Celotex warrants the adm ssion of affidavits



cont ai ni ng hearsay m sunderstands the Suprene Court’s reasoning in
that case. Celotex states:
W do not nean that the nonnoving party nust produce
evidence in a formthat woul d be adm ssible at trial in order
to avoid summary judgnent. Oobviously, Rule 56 does not
requi re the nonnoving party to depose her own wi t nesses. Rule
56(e) permts a proper summary judgnent notion to be opposed
by any of the kinds of evidentiary materials listed in Rule
56(c), except the nere pleadings thensel ves .
477 U.S. at 324. W have held that “Celotex did not alter the
settled law that ‘Rule 56(e) requires the adversary to set forth
facts that woul d be adm ssible in evidence at trial. Material that
is inadmssible wll not be considered on a notion for summary
j udgnent because it woul d not establish a genuine issue of materi al

fact if offered at trial. . . .’” Duplantis v. Shell O fshore, Inc.,

948 F.2d 187, 192 (5th G r. 1991) (quoting Geisernman v. McDonal d,

893 F.2d 787, 793 (5th Cr. 1990)). W have explained that the
above- quot ed passage fromCel otex permts that evidence be submtted
in a form such as an affidavit, that would ordinarily not be
admtted at trial, so long as the formis one permtted by Rule
56(c). Duplantis, 948 F.2d at 192. It remains the case, however,
that “[s]upporting and opposi ng affidavits shall be nade on personal
know edge, shall set forth such facts as would be adm ssible in
evi dence, and shall showaffirmatively that the affiant i s conpetent
to testify to the matter stated therein.” FED. R CQv. P. 56(e).
Thomas argues that Pridgett’s statenent that he knewthat Boone

had gi ven a negative reference for Thonas to the City of Mnroe is



not hearsay because it is an adm ssion of a party-opponent. Thomas
has not shown, however, that Pridgett was authorized to nmke a
statenent concerning the alleged negative reference, or that this
subject was a matter within the scope of Pridgett’s enploynent at
Atnos. See FED. R Evip. 801. This portion of Thomas’'s affidavit is
therefore inadm ssable hearsay, and the district court properly
excluded it.

Second, Thomas appeals the exclusion of portions of his
affidavit that the district court struck for being “argunentative

statenents, not proper fact or opinion testinony.” This section of
Thomas’ s affidavit refers repeatedly to the actions of Boone as
“retaliation” and states that these actions “effected a change in
the ternms and conditions of affiant’s enploynent.” This section
al so contains the claimthat “[Boone] enployed the clique to do the
exact same thing, resulting in retaliatory constructive discharge

of affiant.” Federal Rule of Evidence 701 provides that a “w tness’
testinony in the formof opinions or inferences is limted to those
opinions or inferences which are (a) rationally based on the
perception of the witness, and (b) helpful to a cl ear understandi ng
of the witness’ testinony or the determ nation of a fact in issue,
and (c) not based on scientific, technical, or other specialized
know edge within the scope of Rule 702.” W agree with the district

court’s determnation that this portion of Thomas’s affidavit should

be excluded because it contains |egal argunents and concl usions



i nconsistent with the requirenents of Rule 701. See Glindo v.

Precision Am_ Corp., 754 F.2d 1212, 1216 (5th Gr. 1985).

Third, Thonas appeal s the district court’s refusal to consider
a statenent in the Davis affidavit that Davis was “well aware that
there were other positions open at the tinme of involuntary
termnation of [Davis’s] enploynent with Atnos.” The district court
stated that it “cannot determ ne whether [the statenent] is based
on personal know edge” and that the statenent “appears irrelevant
to Thomas's retaliation claim” Thomas argues that it is not
necessary for an affidavit to contain an explicit statenent that its
avernents are based on personal know edge. While this is so, the
affidavit nust contain information that would allow the court to
conclude that the avernents are nade on personal know edge.
“Affidavits asserting personal know edge nust i ncl ude enough fact ual
support to show that the affiant possesses that know edge.” El Deeb

V. Univ. of Mnn., 60 F.3d 423, 428 (8th Cr. 1995). The Davis

affidavit |acks such factual support for this statenent. Thonas
urges that Davis had been enpl oyed for sixteen years at the Monroe,
Loui si ana work site and was very know edgeabl e about its operations.
Neverthel ess, there is noindication in Davis's affidavit of how he
knew t hat there were positions open at the tinme of his term nation.
The district court did not abuse its discretionin disregarding this
st at enent .

Fourth, Thomas appeals the district court’s decision to strike



the statenent in the Davis affidavit that Boone was “lazy, sorry,
trifling, and good for nothing.” The district court found that this
testi nony was “an i nproper opi nion which is not hel pful tothe trier

of fact.” While, as Thomas contends, these characterizations may be
based on Davis’'s personal observations of Boone, they are stil
unsubstantiated and conclusory. W defer to the district court’s
determ nation that this testinony woul d not be helpful to the trier
of fact.

Fifth, Thomas appeals the district court’s decision to
disregard the statenent in the Davis affidavit that “it was
affiant’s understandi ng that [Ednond Mathis] was placed in a co-
supervi sor position wth [Boone], with [ Boone] being denoted for his
role in having [ Thomas] fired.” The district court concluded that
this statenent “does not appear to be based on personal know edge.”
The Davis affidavit does not indicate how Davis m ght have acquired
personal know edge of the reasons for Boone’'s alleged denotion.
Wiile it is nore probable that Davis coul d have di scovered through
personal observation that Boone and Ednond Mathis were co-
supervi sors, the affidavit does not indicate that he observed this.
I nstead, he nerely states that it was his “understandi ng” that the
two were co-supervisors. “Those facts all eged on ‘understanding,

|l i ke those based on ‘belief’ or on ‘“informati on and belief,’ are not

sufficient to create a genuine issue of fact.” Cernetek, Inc. V.

Butler Avpak, Inc., 573 F.2d 1370, 1377 (9th G r. 1978). The
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district court did not abuse its discretion by excluding this
st at enent .

Finally, Thomas appeals the district court’s decision to
exclude the statenent in Davis's affidavit that during his
enpl oynent at the Monroe facility, Davis had tw ce been passed over
for a pronotion that he deserved. The district court concl uded that
this statenment was irrelevant to Thomas's retaliation claim the
only claim for which Thonmas opposed Atnbs’s notion for sumary
judgnent. While Thomas declares initially that he is appealing the
district court’s exclusion of this statenent, he does not refer
again to this statenent in the body of his brief. W hold that
Thomas has wai ved his appeal on this issue for failure to brief it

adequately. See Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr.

1993) .
B. Summary Judgnent

1. St andard of Revi ew

We review a district court’s grant of summary judgnent de

novo. Dal |l as County Hosp. Dist. v. Assocs. Health & Wl fare

Plan, 293 F.3d 282, 285 (5th G r. 2002). Summary judgnent is
proper when the “pleadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law” Fep. R Qv. P. 56(c). A dispute about a

11



material fact is genuine if the evidence is such that a
reasonabl e fact-finder could return a verdict for the non-noving

party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). Wien decidi ng whether there is a genuine issue of
material fact, this court nust view all evidence in the |ight

nost favorable to the non-noving party. Daniels v. Cty of

Arlington, 246 F.3d 500, 502 (5th Gr. 2001).

2. Title VIl Retaliation Franework

Under Title VII, it is “an unlawful enploynent practice for
an enpl oyer to discrimnate against any of his enpl oyees .
because [the enpl oyee] has opposed any practice nmade an unl awf ul
enpl oynent practice” by the statute or “because [the enpl oyee]
has made a charge, testified, assisted, or participated in any
manner in an investigation, proceeding, or hearing” under Title
VII. 42 U S.C. 8§ 2000e-3(a). To establish a claimof retaliation
under Title VII, a plaintiff nust denonstrate that: (1) he
engaged in a protected activity; (2) an adverse enpl oynent action
occurred; and (3) a causal link exists between the protected

activity and the adverse enpl oynent action. Fabela v. Socorro

| ndep. Sch. Dist., 329 F.3d 409, 414 (5th Gr. 2003). The parties

agree that Thomas, by filing an EEOC conpl aint in 2000, had
engaged in an activity protected by Title VII, thus satisfying
the first elenent.

Thomas argues that his alleged constructive discharge

12



constitutes an adverse enploynent action for purposes of his
retaliation claim A constructive discharge does qualify as an

adverse enpl oynent action. See Harvill v. Westward Communs.,

L.L.C, 433 F.3d 428, 439 (5th Gr. 2005); Landgraf v. USI Film

Prods., 968 F.2d 427, 431 (5th Cr. 1992).2 Wile Thonas’s
argunent is convoluted, it is possible to isolate two sets of
actions as the basis for his allegation of constructive

di scharge. First, Thomas cl ai ns he was ordered by Boone to
perform nmeni al or degrading tasks such as “cleaning filthy

equi pnent operated by other enployees,” “w ping down the walls

i nside the building,” “us[ing] malfunctioning equi pnent,” and
“Involuntary reassignnent to the gal vani zed pi pe change out
crew,” which was very physically intensive. Second, Thomas cites
the al |l eged harassi ng conduct by Straughter and Atnos’s handli ng

of the matter as a basis for his claim

3. Allegations Not Included in 2004 EEOC Conpl ai nt

The filing of an adm nistrative conplaint is a prerequisite

2Because Thonas specifies constructive discharge as
sati sfying the adverse enpl oynent action elenent of his
retaliation claim our analysis of his claimis unaffected by the
Suprene Court’s recent decision in Burlington Northern & Santa Fe
Rai | way Co. v. Wite, 126 S. . 2405 (2006). Constructive
di scharge qualified as an adverse enpl oynent action under this
circuit’s old “ultimate enpl oynent action” test, which the
Suprene Court disapproved of in Burlington Northern, and it
qualifies as such under the “material adversity” standard
established in that case. |d. at 2415. While Burlington Northern
set a lower threshold for finding an adverse enpl oynent acti on,
Thomas is still required to satisfy the stringent test for
constructive discharge.

13



toa Title VIl suit. Dollis v. Rubin, 77 F.3d 777, 781 (5th G

1995). Accordingly, we may consider as the basis for Thomas’s
suit only the specific allegations nmade in his 2004 EECC
conplaint, as well as “any kind of discrimnation |like or related
to the charge’s allegations, |imted only by the scope of the
EECC i nvestigation that could reasonably be expected to grow out

of the initial charges of discrimnation.” Fine v. GAF Chem

Corp., 995 F.2d 576, 578 (5th Cr. 1993). Thomas’s 2004 EECC
charge listed only Straughter’s “sexual [sic] explicit conduct”
and Atnos’s subsequent investigation as the basis for his
conplaint. Thomas’ s al |l egati ons that Boone assi gned hi m neni al
and degrading tasks are not “like or related to” his accusations
regardi ng Straughter’s conduct, and an EEQOC i nvestigation into
Straughter’s conduct could not reasonably be expected to
enconpass Boone’s work assignnent practices. W therefore nmay not
consi der these practices as a basis for Thonmas’s retaliation
claim

4. Allegations Included in 2004 EEOQCC Conpl ai nt

We now consider the allegations within the scope of Thomas’s
2004 EEOC conpl ai nt —t hose concerni ng Straughter’s 2004 conduct
and t he subsequent investigation by Atnos. W agree with the
district court that Thomas cannot nake out a prinma facie case
either that he suffered a constructive di scharge based on the

Straughter incidents and subsequent investigation or that there
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was a causal |ink between these events and Thomas’s 2000 EEOC
conplaint. For either reason, Thomas’s retaliation claimnust
fail.
a. Constructive Discharge
A constructive discharge has occurred when an enpl oyee
resigns after “the enployer nade the enpl oyee’s working
conditions so intolerable that a reasonabl e enpl oyee woul d feel

conpelled to resign.” Barrow v. New Oleans S.S. Ass’'n, 10 F. 3d

292, 297 (5th Gr. 1994). “[T]o succeed on a constructive
di scharge claim the plaintiff nust show a greater degree of
harassnment than is required for a hostile work environnent

claim” Hockman v. Westward Communs., LLC 407 F.3d 317, 332 (5th

Cr. 2004).

As expl ained above, we are limted to considering the two
i nstances of alleged harassnent by Straughter, but this does not
necessarily doom Thomas’s claim In the context of hostile work
envi ronnent cl ai ns, the Suprene Court has indicated that “extrenely
serious” isolated incidents can “anount to discrimnatory changes

in the ‘“terns and conditions of enploynent.’” Faragher v. Gty of

Boca Raton, 524 U. S. 775, 787 (1998) (citation omtted). Simlarly,

we have held that “isolated incidents, if egregious, can alter the
terns and conditions of enploynent.” Harvill, 433 F.3d at 435. W
need not decide, however, whether Straughter’s alleged harassnent
reached the necessary |evel of seriousness, because Thomas’s

preci pitous resignation upon being informed of the results of

15



Atnos’ s investigation was not the action of a reasonabl e enpl oyee.

The record indicates that Atnos’'s response to Thomas's
al l egation was appropriate. Thomas and Straughter were both placed
on paid leave while Atnobs investigated Thomas’s clains. Atnos
interviewed several of Thonmas’s coworkers, including those that
Thomas requested be interviewed. Wen none of these coworkers
supported Thomas’ s accusations, Atnos still attenpted to respond to
Thomas’ s concerns. Human resources personnel pledged to counsel
Straughter to refrain from inappropriate behavior and to conduct
training for supervisors and managers on harassnent. Thonas di d not
remain at Atnos to see if these efforts ended the objectionable
behavi or; rather, he resigned immediately. This was not the act of

a reasonabl e enployee in his position. See Thonpson v. Naphcare,

Inc., 117 F. App’ x 317, 325 (5th Cr. 2004) (unpublished) (stating
that “an enployee who resigns without affording the enployer a
reasonable opportunity to address her concerns has not been

constructively discharged”); see also Boze v. Branstetter, 912 F. 2d

801, 805 (5th G r. 1990). Even if Thomas had denonstrated that he
was constructively discharged, however, he has made no prima facie
case of a causal |ink.
b. Causal Link
A plaintiff alleging Title VII retaliation my establish a
causal link in two ways: either by presenting direct evidence of
retaliatory notive or by providing circunstantial evidence that

creates a rebuttable presunption of retaliatory notive. Fabela, 329

16



F.3d at 414-15. By producing direct evidence, the plaintiff avoids

t he McDonnel I Dougl as framework and shifts the burden of persuasion

to the enployer. Brown v. E. Mss. Elec. Power Ass’n, 989 F.2d 858,

861 (5th Cir. 1993).

Thomas alleges that he has direct evidence of retaliatory
notive. He states that in conversations with Thomas, Boone conti nued
to bring up the Mghty Joe Young i ncident, conpl ained that Thonas’s
EECC conpl aint had brought him under trenendous pressure, and
declared “if sonething like this ever cones up again, | wll drag
you through the nud.” We have defined “direct evidence” as evidence
which, “if Dbelieved, proves the fact wthout 1inference or
presunption.” Brown, 989 F.3d at 861. Ina Title VII context, direct
evi dence i ncludes any statenent or docunent which shows on its face
that an inproper criterion was a basis for the adverse enpl oynent
action. Fabela, 329 F.3d at 415. The evidence provided by Thomas
does not satisfy this standard. Wil e Boone's statenents to Thonas
tend to show t hat Boone resented Thomas for his 2000 EEOC conpl ai nt,
they do not, on their face, denonstrate that Boone's subsequent
actions were notivated by this resentnent. Mreover, as stated
bel ow, Thomas has not shown that Boone influenced either
Straughter’s alleged actions or Atnpbs’'s investigation of them

We t herefore exam ne whet her Thomas’s circunstantial evidence
denonstrates aretaliatory notive. Wiere the plaintiff provides only

circunstanti al evidence of causation, the McDonnell Dougl as burden-

shifting framework applies. Sandstad v. CB Richard Ellis, Inc., 309
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F.3d 893, 896 (5th Cr. 2002). Thus, if the enployee nakes a prinm
facie case of retaliation, the burden of production shifts to the
enployer to state a legitimate, non-retaliatory reason for the

enpl oynent action. Baker v. Am Airlines, Inc., 430 F. 3d 750, 754-

55 (5th CGr. 2005). If the defendant neets its burden, the
presunption of discrimnation created by the prima facie case
di sappears, and the plaintiff is left with the ultimte burden of
proving that the protected activity was the but-for cause of the

adverse enpl oynent action. See Mntenmayor v. Gty of San Antoni o,

276 F.3d 687, 692 (5th Cr. 2001).

Certainly, there can be no inference of causation from
tenporal proximty in this case. The incidents of alleged
harassnment by Straughter and Atnbs’s investigation occurred in
the spring of 2004, a full 3.5 years after Thomas’s initial EEQCC
conplaint. W have noted that district courts in this circuit
have all owed an inference of causation for summary judgnent

pur poses where up to four nonths has el apsed. Evans v. Houst on,

246 F.3d 344, 354 (5th Cr. 2001). The Suprene Court, however,
has cited approvingly other circuit court cases that found three
and four nonth periods too long to allow an inference of

causation. Cark County Sch. Dist. v. Breeden, 532 U. S. 268, 273-

74 (2001). Cearly, a |lapse of 3.5 years does not permt an
i nference of causation.

Thomas, however, argues that a causal connection is evident
because the “exact sane deci sion-nmakers” were involved in the
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2000 and 2004 incidents. The record indicates that Thomas was
fired in 2000 after Boone reported his “blow ng up” coment to
Oper ati ons Manager Robert Giffin (“Giffin”), who discussed the
situation with unnaned nenbers of the human resources departnent.
The 2004 investigation was initiated after Boone reported
Thomas’ s new accusations to Giffin, and the investigation was
carried out by Giffin, Atnbs Human Resources Manager Debbi e
Redell (“Redell”) and Vice President of Human Resources David
Hebert (“Hebert”). Boone, the individual for whomthere is sone
evi dence of residual anger at Thomas, played only a mnor role in
t he proceedi ngs. Thonmas has put forward no evidence indicating
that Giffin, Redell or Hebert harbored resentnent against him
for his 2000 conplaint, and there is substantial evidence that
the 2004 investigation was carried out with fairness and
diligence. Thomas has failed to present sufficient evidence to
create a rebuttable presunption of retaliatory notive.
| V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the order of the

district court granting summary judgnent to Atnps.

AFFI RVED.
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