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DENNI'S, Circuit Judge:

Marcus M Cowan was convicted of possession of a
firearm wwth an obliterated serial nunber, 18 U S.C 8§
922(k), and sentenced to a term of inprisonnent for 18

nonths, three years of supervised release and a $100



speci al assessnent. On appeal, he assigns as error: (1)
the refusal of the district court to suppress statenents
he made in a post-arrest interview, (2) the denial by the
district court of his notion for acquittal; (3) the
district court’s classification of himas a “prohibited
person” and consequent increase of his offense |evel at
sentencing; and (4) the district court’s determ nation
that McCowan was arrested while under a crimnal justice
sentence and the consequent addition of two crimnal
hi story points for sentencing purposes.
Facts

The Odessa Police placed MCowan’'s suspected
resi dence under watch. Detectives Travland and Lane had
seen McCowan, al so known as “Chucky,” at the house tw ce.
On Cctober 13, 2004, based on Travland's affidavit, they
obtained a search warrant for the house and an arrest
warrant for its occupants. Prior to the execution of the
warrant, Travland, Lane, and narcotics detective Duarte
saw Phi del Love arrive in a car, unlock the door with a
key, enter the house, and remain for twenty m nutes.

After his exit, the officers detained Love and brought



hi m back to the house. Upon entering the dwelling in
execution of the warrant, the officers encountered
Heat her W/l son, who infornmed them that MCowan resided
t here. The officers found two handguns in the |iving
room a .45 caliber handgun found under a couch and a
. 380 cal i ber handgun, with the serial nunber obliterated,
found underneath a snaller couch, i.e., a |love seat.
Besi de the .380, approximately six to eight inches away,
was a baggie of marijuana. The | aw enforcenent officials
found amunition for the .380 in the only bedroom that
appeared to have been used. At this point, the police
outsi de the house saw McCowan pass by as a passenger in
a car they recognized to be his brother’'s. They chased
the car down, returned himto the house, searched him
and arrested him They gave him Mranda warni ngs and
began to question him He gave thenm a statenent in which
he admtted: (1) he and Love resided at the house; (2)
t he handgun in question belonged to his nother; (3) he
kept the handgun at the house for protection; (4) he knew
its serial nunber had been filed off; (5) he knew that

possession of a firearm with an obliterated serial nunber



was unl awful ; and (6) he thought the firearn probably had
been st ol en. The detectives also took statenents from
Love and WIlson. Detective Duarte testified that their
statenents substantially corroborated McCowan’ s
conf essi on.

Anal ysi s

1. The Motion to Suppress

McCowan argues that the district court erred in
denying his notion to suppress his post-arrest
st at enent s. He contends that his arrest was illega
because (1) the arrest warrant was defective; and (2) the
officers | acked probable cause to arrest him w thout a
war r ant . Therefore, he argues that his post-arrest
statenents were tainted by the illegality of the arrest.
McCowan did not attack the search warrant or the
officers’ initial entry into the house.

We review notions to suppress under two standards:
(1) we accept the district court’s findings of fact
unl ess clearly erroneous; and (2) we review the ultimte
constitutionality of the | aw enforcenent action de novo.

United States v. Orozco, 191 F.3d 578, 581 (5th Gr.




1999) .

W need not address the validity of the arrest
warrant in question. MCowan’s arrest was a | awful
warrantl ess arrest based upon probable cause. “Probable
cause exists when the totality of the facts and
circunstances within a police officer’s know edge at the
noment of arrest are sufficient for a reasonabl e person
to conclude that the suspect had commtted or was

commtting an offense.” United States v. Ramirez, 145

F.3d 345, 352 (5th Gr. 1998) (citing United States v.

Shugart, 117 F.3d 838, 846 (5th Cr. 1997)). At tine of
the arrest, the officers knew that: (1) the warrant
affidavit |isted “Chuck” McCowan as a suspect; (2) Marcus
McCowan used and was known by that nanme; (3) the occupant
Wl son said McCowan lived in the house; (4) the police
had seen MCowan at the house twice before; (5) the
police saw MCowan notoring past the house during the
search; and (6) the search uncovered drugs and a firearm
wth an obliterated serial nunber. The conbination of
these facts was sufficient to give the officers probable

cause to believe McCowan resided in the house and used it



I n connection with drug and handgun rel ated crines. Thus,
the police had probable cause to arrest him for these
of f enses. Consequent | vy, his post-arrest st at enent
resulted from a lawful, rather than unlawful, arrest.
Accordingly, the district court did not err in denying
McCowan’'s notion to suppress his post-arrest statenents.

2. The Mbtion to Acquit

McCowan asserts that the district court erred in
denying his notion for acquittal. He contends that the
evidence is insufficient to support his conviction.
Specifically, he argues that the only evidence |inking
himwth the altered firearmis his own uncorroborated
conf essi on.

W review denials of notions to acquit de novo.

United States v. Delgado, 256 F.3d 264, 273 (5th Gr.

2001) . “The jury's verdict wll be affirmed if a
reasonable trier of fact could conclude fromthe evidence
that the el enents of the offense were established beyond
a reasonabl e doubt.” |d.

When the district court seizes on a confession as the

keyst one evidence presented, it nust ensure there is



sufficient corroborating evidence. Corroborating evidence
Is sufficient where it justifies a jury's inference of

the truth of the confession. United States v. Deville,

278 F.3d 500, 507 (5th Cr. 2002).
To prove a violation under 18 U S.C. § 922(k), the
governnent nust show, anong other elenents, that the

def endant knowi ngly possessed the firearm?! United States

v. Johnson, 381 F.3d 506, 508 (5th GCr. 2004).

“Possession may be actual? or constructive and nmy be
proved by circunstantial evi dence. Constructive
possession is the ownership, dom nion or control over an
illegal item itself or domnion or control over the

premses in which the itemis found.” United States v.

De Leon, 170 F.3d 494, 496 (5th Cr. 1999) (internal
citation omtted). Proof of <constructive possession
requi res “sone evidence supporting at |east a plausible
I nference that the defendant had know edge of and access

to the weapon or contraband.” United States v. Mergerson,

! McCowan does not chall enge the sufficiency of the evidence
on the other elenents of the crine.

2 The parties have not argued that actual possession can be
proven.



4 F.3d 337, 349 (5th Cr. 1993) (interpreting 18 U S.C.
8 922(9)).

The district court found that the follow ng
| ndependent evi dence corroborated MCowan's confession:
(1) Detective Duarte testified that Wlson's and Love’s
statenents “pretty nmuch matched” MCowan’s, identifying
hi m as the principal occupant of the house; (2) police
saw McCowan at the house twi ce before the warrant was
executed; and (3) officers outside the house saw McCowan
not ori ng past the house during the search. Additionally,
itenms of evidence not alluded to by the district court
further corroborated the confession. These include: (1)
the fact that only the Iiving roomand one bedroom showed
signs of occupation and that an officer stated that the
house |ooked recently noved into, which confirns
McCowan’'s statenents of the sane; and (2) the appearance
of the personal effects in only one bedroom confirned
McCowan’ s statenent that he lived in that roomr and owned
the gun. Taking all this evidence together, the
confession is substantially corroborated, i.e., the

evi dence supports the inference that MCowan *“had



know edge of and access to” the gun in question.

3. Cassification as an Unlawful User of Marijuana in
Possessi on of a Firearm

The district court classified MCowan as a
“prohi bited person” because he was an “unl awful user of
a controlled substance.” See United States Sentencing
Gui del i nes Manual § 2k2.1(a)(6), cnt. 3. Based on this
classification, the court increased his offense |evel at
sentenci ng. MCowan, however, asserts that there is no
evi dence that he possessed the nmarijuana and the firearm

si mul t aneousl y.

Thi s court revi ews t he district court’s
I nterpretation and application of the CGuidelines de novo;
factual findings are reviewed for clear error. United

States v. Villanueva, 408 F.3d 193, 202-03 (5th Gr.

2005) .

W find no error in the district court’s
determ nation that MCowan qualified as a prohibited
person because he was an unlawful user of a controlled

substance. As explained by this court in United States

v. Patterson, 431 F.3d 832, 838-39 (5th G r. 2005), when
9



Interpreting the term “unlawful wuser,” circuit courts
typi cally di scuss contenporaneousness and regularity.

In Patterson, the defendant appeal ed his conviction,

contending the trial court erredinits jury instructions
regardi ng “unl awful users.” Specifically, in his appeal,
Patterson conplained of the inference instruction
advocated by the governnent and requested instead the

definition adopted by the Fifth Crcuit in United States

V. Herrera (Herrera 1).® In Herrera |, the court defined

“unl awf ul user” as “one who uses narcotics so frequently
and in such quantities as to |ose the power of self-
control and thereby pose a danger to the public norals,
health, safety, or welfare. |In other words, an ‘unl awf ul
user’ is one whose use of narcotics falls just short of

addiction.” 1d. at 323-24. The Patterson court rejected

the Herrera | definition adopted by the district court,

explaining, “The Herrera | standard enployed by the

district court was rejected by this court in Herrera |1,

[300 F.3d 530 (5th Gr. 2002)]." 1d. at 838. The court

then turned to the i nference I nstruction. The source of

8289 F.3d 311 (5th Cir. 2002).
10



the inference instruction is found in the regulation
i mpl enenting 18 U. S.C. 8§ 922(g)(3), nanmely 27 CF.R 8§
478.11. That regul ation provides:

Unl awf ul user of or addicted to any controll ed
substance. A person who uses a controlled
substance and has | ost the power of self-control
wth reference to the wuse of controlled
substance; and any person who is a current user
of a controll ed substance in a manner ot her than
as prescribed by a |icensed physician. Such use
iIs not limted to the use of drugs on a
particular day, or within a matter of days or
weeks before, but rather that the unlawful use
has occurred recently enough to indicate that
the individual is actively engaged in such
conduct. A person may be an unlawful current
user of a controlled substance even though the
substance is not being used at the precise tine
the person seeks to acquire a firearm or
recei ves or possesses a firearm An inference of
current use may be drawn from evidence of a
recent use or possession of a «controlled
substance or a pattern of use or possession that
reasonably covers the present tine, e.g., a
conviction for use or possession of a controlled
substance within the past year; nultiple arrests
for such offenses within the past 5 years if the
nost recent arrest occurred within the past
year; or persons found through a drug test to
use a controlled substance unlawfully, provided
that the test was admnistered within the past
year. . ..

27 C.F.R 8 478.11. The Patterson court discussed the

argunents of Herrera 11, highlighting the Governnent’s

concession that to qualify as an unl awful user, the “drug

11



use woul d have to be with regularity and over an extended

period of tine.” Patterson, 431 F.3d at 838. The

Patterson court inplicitly adopted this definition,

stating, “In Patterson’s case, the ‘pattern of use
| anguage in the inference instruction aligns wth the
above-quoted ‘period of tinme’' |anguage considered by the

Herrera Il court: noreover, the inference instruction

properly requires a tinme frame that coincides wth

possession of the firearm” |d.

The Patterson court supported its rationale wth the

synonynous definitions found in other jurisdictions. It
poi nted to the explanations of the Third Circuit,* Fourth

Circuit,>Eighth Gircuit,®and Ninth Circuit’toillustrate

“United States v. Augustin, 376 F.3d 135, 139 (3d Gr.
2004) (“[T]o be an unlawful user, one needed to have engaged in
regul ar use over a period of tine proximate to or contenporaneous
wth the possession of the firearm?”).

®United States v. Jackson, 280 F.3d 403, 406 (4th Gr.
2002) (upholding district court finding that the prosecution nust
establish a “pattern of use and recency of use.”)

® United States v. Turnbull, 349 F.3d 558, 561 (8th Cir.
2003) (“[Clourts generally agree the law runs the risk of being
unconstitutionally vague without a judicially-created tenporal
nexus between the gun possession and the regular drug use.”).

" United States v. Purdy, 264 F.3d 809, 812-13 (9th Cr
2001) (“[T]o sustain a conviction under 8§ 922(9)(3), the
gover nnment nust prove...that the defendant took drugs with
regul arity, over an extended period of tinme, and

12



t he support of its approach. Patterson, 431 F. 3d at 838-

39.

In the instant case, McCowan qualifies as an unl awf ul
user. He admts daily use of marijuana from age 13 to
August 2004 and the recreational use of cocaine at age
15. He tested positive for marijuana use in April 2005.
His drug use falls within the definition of *“unlawf ul

user” inplicitly defined in Patterson in that MCowan

followed a pattern of use over an extended period of
time. Accordingly, we find no error on the part of the

district court.

4. Arrest Wiile Under Crimnal Justice Sentence

McCowan asserts that the district court erred in
considering him to be *“under a crimnal justice
sentence,” which ultimtely added two points to his
crimnal history, per US S.G 8§ 4A1.1. He acknow edges
that, under the guidelines, he would qualify for this
classification, as he was under an outstandi ng violation
warrant froma prior sentence. See U S.S. G 88 4A1.2(m,

4A1.1(d) cnt. 4. However, he argues that the Texas courts

cont enporaneously with his...possession of a firearm”).
13



| acked jurisdiction over his probation under Texas | aw
because they failed to exercise due diligence to execute

the warrant for his probation violation.

McCowan's argunent is foreclosed by United States v.

Anderson, 184 F.3d 479, 480-81 (5th Gr. 1999). I n
Anderson, this court held that an outstanding Texas
probation viol ati on warrant nmandat ed a two-poi nt increase
under the sentencing guidelines despite the lack of
effort on the part of the authorities to execute the
warrant. The court determ ned that the guidelines do not
require this court to consider the diligence of state
authorities in executing the warrant. |d. at 481. The
district court therefore did not err in applying the two-

poi nt increase.

Concl usi on

For these reasons, we affirm the judgnent of the
district court.

AFFI RVED.
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