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PER CURI AM *

Freddi e Robi n Edwards, Texas inmate # 658647, seeks to
proceed in forma pauperis (I FP) on appeal fromthe district
court’s sua sponte dismssal of his civil rights conplaint,

W t hout prejudice, for failure exhaust adm nistrative renedies,
under 42 U. S.C. 8§ 1997e(a). FEdwards contends that the two Step 1

grievances and one Step 2 grievance appeal he filed were

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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sufficient to exhaust his clainms that the defendants were
deliberately indifferent to his serious nedical needs. Edwards
alleged in his conplaint that prison officials had refused to
replace his work boots, which were too small and were causing
pain and swelling, and that they instead gave hi m | buprof en,
whi ch caused several serious side effects.

By noving for | eave to proceed | FP, Edwards is chall engi ng
the district court’s certification that his appeal was not taken

in good faith. See Baugh v. Taylor, 117 F.3d 197, 202 (5th Cr

1997); 28 U.S.C. 8§ 1915(a)(3); Fep. R App. P. 24(a)(3). W
review de novo a dismssal for failure to exhaust under

8§ 1997e(a). Days v. Johnson, 322 F.3d 863, 866 (5th G r. 2003).

Texas prisoners nust exhaust a “two-step fornmal grievance

process.” See Johnson v. Johnson, 385 F.3d 503, 515 (5th Gr.

2004). The district court concluded that Edwards had not
exhausted his clains because his initial Step 1 grievance raised
only a clai mabout the work boots whereas his Step 2 appeal
instead raised the matter of the side effects of the |buprofen.
A review of the Step 2 appeal, however, reflects that Edwards
rai sed the work-boots issue as well, thus exhausting that claim
Edwards also filed a second Step 1 “energency” grievance,
explicitly alleging the |Ibuprofen side effects, although not
directly linking these adverse reactions to the nedication. The
district court determned that this “grievance was never even

properly filed.” Odinarily, “‘dismssal under § 1997e is made
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on the pleadings wthout proof.’” Days, 322 F.3d at 866
(citation omtted). Edwards asserted in his conplaint that he
did properly file the second Step 1 “energency” grievance,

expl aining that the grievance was not forwarded after he was
transferred to another prison and that prison officials sinply
failed to respond to it. Because “[a] prisoner’s admnistrative
renmedi es are deened exhausted when a valid grievance has been
filed and the state’s tine for respondi ng has expired,” Powe v.
Ennis, 177 F.3d 393, 394 (5th Cr. 1999), Edwards’s all egations
regardi ng exhaustion were sufficient to avert sua sponte
dismssal with respect to his side-effects claimas well.

For the reasons cited above, |IT IS ORDERED t hat Edwards’s
nmotion to proceed IFP is GRANTED. The district court’s
certification decision is VACATED, and the case is REMANDED f or
further proceedings not inconsistent wwth this opinion. W note
that this opinion “does not preclude a revisiting of [the
exhaustion] issue based upon a response by the defendants.” See
Days, 322 F.3d at 868.

Edwards’ s notion for appointnment of counsel is DEN ED



