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PER CURI AM *

WIllis Floyd Wl ey, Texas prisoner # 753383, appeals, pro se,
the dismssal with prejudice of his 42 U S.C. § 1983 conplaint for
failure to exhaust admnistrative renedies, pursuant to 42 U S. C
8§ 1997e. The district court found WIley had not established
exhaustion because the Steps 1 and 2 grievances he provided in

support of his grievance had been returned to himfor failure to

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



conply with prison procedures. WIley contends for the first tine
on appeal that he exhausted because he resubmtted his Step 1
grievance.

Cenerally, evidentiary contentions of this type not presented
in district court will not be considered for the first tine on
appeal . Stokes v. Enerson Elec. Co., 217 F.3d 353, 358 n.19 (5th
Cr. 2000). 1In any event, WIley has not established the district
court erred in dismssing his conplaint for failure to exhaust; he
has not shown he exhausted his adm nistrative renedies by filing a
Step 1 and Step 2 grievance. See Johnson v. Johnson, 385 F. 3d 503,
515 (5th Gr. 2004); Powe v. Ennis, 177 F.3d 393, 394 (5th Cr.
1999) .

Accordingly, the judgnent is AFFIRVED, but it is MODI FIED to
reflect the dism ssal of these clainms WTH PREJUDI CE for purposes
of proceeding in an in forma pauperis proceeding pursuant to 28
US C 8§ 1915(d). Therefore, if Wley exhausts his adm nistrative
remedi es, he can present his 8 1983 cl ains again, but he may not
proceed in forma pauperis to do so. See Underwood v. W] son, 151
F.3d 292, 296 (5th CGr. 1998), cert. denied, 526 U.S. 1133 (1999).
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