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Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

Ri ckey Barnes, Louisiana prisoner # 119466, appeals the
dismssal of his pro se 42 US. C 8 1983 civil rights action.
Bar nes al | eged t hat the defendants used excessive force agai nst him
and were deliberately indifferent to his resulting serious nedical

needs.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The district court dismssed the allegations against
def endants Montgonery and Barnes for failure to state aclaim W

revi ew such a di sm ssal de novo. See Berry v. Brady, 192 F. 3d 504,

507 (5th Cr. 1999). To state an Ei ghth Anendnent excessive force
claim a plaintiff nust allege that the force was not “applied in
a good-faith effort to maintain or restore discipline, [but]
mal i ciously and sadistically to cause harm” and that he suffered

an injury. See Hudson v. MM llian, 503 U.S. 1, 7 (1992). Barnes

made no al legation in his conplaint that he suffered any injury as
a result of the macing by Mntgonery and Barnes; he alleged only
that he imediately rinsed his face and eyes. Accordi ngly, the
district court’s dismssal of the excessive-force claim against
def endants Montgonery and Bond is affirned.

W review de novo the district court’s grant of defendant

Slater’s notion for summary judgnent. Cousin v. Small, 325 F.3d

627, 637 (5th Cr. 2003). Sunmmary judgnent is proper where the
pl eadi ngs and sunmary j udgnent evi dence present no genui ne i ssue of
material fact and the noving party is entitled to a judgnent as a

matter of law See FED. R CQv. P. 56(c); Celotex Corp. v. Catrett,

477 U. S. 317, 322 (1986). The court may not wei gh the evi dence nor

make credibility determ nations. See Anderson v. Liberty Lobby,

Inc., 477 U. S. 242, 248 (1986). Barnes verified his conplaint in
a formsubstantially simlar tothat set forthin 28 U S.C. § 1746.
R 1, 59. Hi s conplaints and allegations set forth therein are

t hus consi dered conpetent summary judgnent evidence. See King V.
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Dogan, 31 F.3d 344, 346 (5th Cr. 1994) (a verified conplaint may
serve as conpetent sunmmary-judgnent evi dence).

Barnes’s all egations of severe injury directly contradict the
defendants’ summary-judgnent affidavits stating that Barnes
sustained only a bruise to the inside of his I|ip. Even if the
medi cal records show that Barnes could prove only that he suffered
a bruised lip, thisis not a per sede mnims injury. The district
court did not evaluate this injury in light of the remai ni ng Hudson
factors, i.e., need for the application of force, relationship
between the need and use of force, threat perceived by the
official, and efforts nade to tenper the severity of the response.

See Hudson, 503 U.S. at 6-7. Wthout this inquiry and anal ysis of

the allegations in light of the Hudson factors, it cannot be said
that the force used by Slater was de mnims or that the injury

suffered by Barnes was de mnims. See id. at 7; see also Wllians

v. Braner, 180 F.3d 699, 703-04 (5th Cr. 1999). Accordingly, the
summary judgnent in favor of Slater is VACATED and this case is
REMANDED f or further proceedings.

Barnes challenges the dismssal of the three unidentified,
unserved CET nenbers. W review this dism ssal under Federal Rule

of Cvil Procedure 4(m for an abuse of discretion. Fournier v.

Textron Inc., 776 F.2d 532, 534 (5th G r. 1985). Under Rul e

4(m, if a defendant is not served within 120 days of the filing of
the conplaint, the district court “shall dism ss the action w thout

prejudice as to that defendant or direct that service be effected
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wthin a specified tine.” Fed. R Cv. P. 4(m. However, “if the
plaintiff shows good cause for the failure, the court shall extend

the time for service for an appropriate period.” |d.; see Thonpson

v. Brown, 91 F.3d 20, 21 (5th Gr. 1996).

It is not clear from the record that the district court
consi dered whether Barnes had shown good cause or whether a
perm ssive extension of tinme for service was warranted. A review
of the record supports Barnes’s assertion that the nanes of these
CET nenbers do not appear in the record. On this record, we
conclude that the district court abused its discretionin sumarily
dismssing the three unserved, and as yet wunidentified, CET
menbers. Accordi ngly, we VACATE the dism ssal of these three
defendants and REMAND to the district court.

Barnes argues that the district court erred in dismssing for
failure to state a claim his allegation that Dr. Heflin was
deli berately indifferent to his serious nedical needs. To state a
claimof deliberate indifference to nedical needs, the plaintiff
must al |l ege facts showi ng that the defendant denied himtreatnent,
purposefully gave him i nproper treatnent, or ignored his nedical

conpl ai nts. See Domino v. Texas Dep’'t of Crimnal Justice, 239

F.3d 752, 756 (5th Cr. 2001). A delay in nedical care violates
the Ei ghth Amendnent only if it is due to deliberate indifference

and the delay results in substantial harm Mendoza v. Lynaugh, 989

F.2d 191, 195 (5th Cr. 1993).
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Barnes’'s assertion that he had to wait three hours at the
prison hospital before he was seen by Dr. Heflin does not clearly
evince any official dereliction or indifference by Heflin; Barnes
likely would have had a simlar wait in a real-world energency
room Additionally, Barnes’s assertion that Heflin did no nore
than a cursory examnation but did not conduct a nore through
“physi cal ” exam nation or take x-rays all eges, at nost, negligence
or medi cal mal practice, which do not give rise to a § 1983 cause of
action, and an inmate’'s disagreenent with his nedical treatnent

does not establish a constitutional violation. See Varnado V.

Lynaugh, 920 F.2d 320, 321 (5th Gr. 1991).
Barnes did not plead any facts which, if proved, would
establish that Heflin denied himtreatnent, purposefully gave him

i nproper treatnent, or ignored his nedical conplaints. See Doni no,

239 F. 3d at 756. Accordingly, the district court did not err in
dismssing the clains against Heflin, and this portion of the
district court’s judgnent is AFFI RVED

Barnes explicitly abandons on appeal any issues regarding the
dismssal of his clains against Johnson and Bordelon and the
district court’s denial of discovery. He does not argue on appeal
that the district court erred in dismssing the other defendants
and has abandoned any such argunents by failing to brief them See

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Gr. 1993).

Accordingly, the district court’s dism ssal of these defendants and

the denial of discovery are AFFI RVED
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AFFIRMVED [IN PART; VACATED AND REMANDED [|N PART;, ALL

QUTSTANDI NG MOTI ONS ARE DENI ED.



