IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10113

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
vVer sus
JOSEPH CLI FTON CHARLES,
Def endant - Appel | ant.

July 31, 2002
Bef ore KING Chief Judge, and JOLLY, H GE NBOTHAM DAVIS, JONES,
SMTH, WENER, BARKSDALE, EM LIO M GARZA, DEMOSS, BENAVI DES,
STEWART, PARKER, DENNI'S and CLEMENT, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

We granted rehearing en banc in this sentencing appeal in
order to determ ne whether theft of a notor vehicle is a crine of
vi ol ence under United States Sentencing CGuideline (“US.S.G"”) 8§
4Bl. 2(a)(2), requiring the enhanced sentence inposed on Charl es.
We hold that sinple autonobile theft is not a crine of violence.
W t her ef ore VACATE Charl es’ sentence and REMAND f or re-sentencing.

I
The defendant, Joseph Cifton Charles, pled guilty in this

case to possession of a firearmas a felon, in violation of 18



US C 8§ 922(g)(1).* Earlier, in July 1997, Charles had been
convicted of one count of notor vehicle theft. The question
therefore is what kind of sentence is appropriate for the instant
firearm conviction in the light of his previous conviction for
aut onobil e theft.

For offenses involving the unlawful possession of a firearm
US S G 8 2K2.1(a)(6) provides a base offense level of 14 if the
defendant is a “prohibited person,” in this case, a felon.
However, U. S.S.G 8§ 2K2.1(a)(4) provides for an increased base
offense level of 20 if the defendant had one prior felony
conviction of a “crine of violence,” as defined in 8§ 4B1.2(a). The
district court determ ned that theft of a vehicle is a crinme of
violence under 8§ 4Bl.2(a)(2), basing its <conclusion on a

determ nation that the controlling precedent was United States v.

Jackson, 220 F.3d 635, 639 (5'" Cr. 2000). There we held that
unaut hori zed use of a notor vehicle is indeed a crine of violence
under 8§ 4Bl.2(a)(2). Thus, in sentencing Charles, the district
court began with a base offense | evel of 20 and reduced the of fense
| evel by 3 for acceptance of responsibility, tolevel 17. Based on

Charles’ crimnal history category of five, the district court

1Section 922(g) (1) nmakes it unlawful for a person who has been
convicted of a crine punishable by inprisonnent for a term
exceedi ng one year to possess a firearmin or affecting interstate
commerce. Title 18 U.S.C. 8§ 924(a)(2) provides for a penalty of up
to ten years for this offense. In Cctober 1997, Charles had pled
guilty to the felony offense of unlawfully carrying a weapon on a
i censed prem ses, and was sentenced to two years’ inprisonnent.
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sentenced Charles to 51 nonths’ inprisonnent, a three-year termof
supervi sed rel ease, and a mandatory special assessnent of $100.
Charles filed a tinely notice of appeal of his sentence.

A panel of this court, considering itself bound by Jackson,

af firnmed. See United States v. Charles, 275 F.3d 468 (5" Cir

2001). A mgjority of active judges then voted to hear the case en

banc. United States v. Charles, 284 F.3d 567 (5'" Gr. 2002).

I
The outcone of this appeal depends on whether sinple notor
vehicle theft is a crinme of violence under U S.S.G 8§ 4Bl1.2(a)(2).
We shoul d note at the outset, however, that this question has been
confused because of the differing definitions of “crinme of
viol ence” that appear in 18 U S.C. § 16 (“the statute”) and the
definition pronmulgated under 8§ 4Bl.2(a) of the sentencing

gui del i nes, which applies specifically to firearns of fenses.?

2Section 16 defines “crine of violence” as:

(a) an offense that has as an el enent the use, attenpted
use, or threatened use of physical force against the
person or property of another, or

(b) any other offense that is a felony and that, by its
nature, involves a substantial risk that physical force
agai nst the person or property of another may be used in
the course of coonmtting the offense.

In contrast, 8 4Bl.2(a) defines “crine of violence” as:

[ Alny of fense under federal or state |aw, punishable by
i nprisonnment for a term exceedi ng one year, that--

(1) bhas as an elenent the use, attenpted use, or
t hreat ened use of physical force against the person of
anot her, or



Wiile 8§ 16(a) and 8§ 4Bl1.2(a)(1l) are virtually identical, 8§ 16(b)
and 8 4B1.2(a)(2) are clearly different.® Section 16(b) applies to
the use of force agai nst person and property, whereas 8§ 4Bl. 2(a)(2)
only applies to conduct that presents a serious potential risk of
physical injury to another person.* Qher differences include

816(b) focuses on a risk of physical force, whereas § 4Bl.2(a)(2)
focuses on a risk of physical injury; 8 16(b) requires a
“substantial risk,” whereas § 4Bl.2(a) requires a “serious
potential risk”; and 8 16(b) focuses on the “nature” of the fel ony,

whereas § 4Bl.2(a)(2) focuses on “conduct.” See Jackson, 220 F. 3d

at 637; United States v. Chapa-Garza, 243 F.3d 921, 925-26 (5" Gr

2001).

(2) is burglary of a dwelling, arson, or extortion,
i nvol ves use of expl osives, or otherw se i nvol ves conduct
that presents a serious potential risk of physical injury
t o anot her.

3Al t hough 8 16 has general application under the Conprehensive
Crime Control Act of 1984, in which Congress created the Sentencing
Comm ssion and authorized it to pronul gate sentenci ng gui deli nes,
see United States v. Parson, 955 F.2d 858, 864 (3d Cir. 1992)
(citing S. Rep. No. 98-225, 98!" Cong., 1% Sess. 307 (1983), in 1984
US CCAN 3182, 3486), and although the Sentencing Conm ssion
has promul gated a different definition of “crinme of violence” under
8§ 4Bl1.2(a), no one in this appeal has raised the issue of whether
t he Sentencing Conm ssion has the authority to depart from § 16.
Consequently this is not an issue in this case. Nevertheless, we
shoul d observe that the Third Crcuit has concluded that the
Sent enci ng Comm ssi on has the power to adopt a different definition
of “crime of violence” fromthat in 8 16. See Parson, 955 F.2d at
866.

“This difference is also true of § 16(a) and 8§ 4Bl.2(a)(1).
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Nevertheless, in the past we have used 8§ 16(b) cases to
interpret 8 4Bl.2(a)(2) cases, and vice-versa. For exanple, in
Jackson, in which we held that wunauthorized use of a vehicle
(“UUV’) is a crine of violence under 8§ 4B1.2(a)(2), we noted that
“Iw e are not unsynpathetic to Jackson’s argunent that UUV is not
what one mght typically consider a ‘crinme of violence,’” [but] we

do not wite on a clean slate . Jackson, 220 F.3d at 6309.

We | ooked for guidance to United States v. Galvan-Rodriguez, 169

F.3d 217 (5th Cr.), cert. denied, 528 US. 837 (1999), an

imm gration case, in which we held that UUW is a crinme of violence
under 8 16. O her cases in this circuit, however, have made cl ear
that 8 16 and 8 4Bl1.2(a) are different, and that what qualifies as
a crinme of violence under one does not necessarily qualify under
the other.®> To the extent that our prior cases have conflated the
8§ 16(b) and 8 4Bl1.2(a)(2) definitions of “crinme of violence,” they
are overrul ed.

We therefore hold that sentences involving possession of a
firearmby a felon,® which also involve a prior conviction for an
alleged “crine of violence,” are to have the “crine of violence”
determ nation nmade only in accordance with the definition in §

4Bl. 2(a) and its acconpanyi ng conmentary.

5 See, e.d., United States v. Chapa-Garza, 243 F.3d 921, 925-
26 (5" Gir. 2001).

See U.S.S.G § 2K2.1, applicable to the unlawful receinpt,
possession, or transportation of firearnms or ammunition, and to
prohi bited transactions involving firearns or anmmunition.
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In determ ni ng whether sinple notor vehicle theft is a crine
of violence under 8§ 4Bl1.2(a)(2), we are bound to follow each
sentencing guideline and acconpanying policy statenents. See

United States v. Urias-Escobar, 281 F.3d 165, 167 (5" Cir. 2002)

(citing Mstretta v. United States, 488 U S. 361, 391 (1989) and

Wllians v. United States, 503 U. S. 193, 199-201 (1992)). Further,

t he gui delines' commentary is given controlling weight if it is not
pl ainly erroneous or inconsistent wth the guidelines. See id.

(citing Stinson v. United States, 508 U S. 36, 42-45 (1993)). W

review the district court’s interpretation and application of the

Sentenci ng Gui delines de novo. See United States v. Deavours, 219

F.3d 400, 402 (5th Cr. 2000).

As noted previously, US. S.G 8§ 2K2.1 sets forth base of fense
| evels for crinmes involving the unl awful possession of a firearm
and applies an enhanced base offense |evel of 20 if the defendant
has a previous felony conviction for a “crinme of violence.”
US S G 8 2K2.1(a)(4)(A). Application Note 5to 8 2K2. 1 refers to
8 4Bl1.2(a) and its Application Note 1 for the definition of “crine
of violence.” Section 4Bl.2(a) defines “crine of violence” as:

[ Alny of fense under federal or state |aw, punishable by

i nprisonnment for a term exceedi ng one year, that--

(1) has as an elenment the wuse, attenpted use, or

t hreat ened use of physical force against the person of

anot her, or

(2) is burglary of a dwelling, arson, or extortion,
i nvol ves use of expl osives, or ot herw se i nvol ves conduct



that presents a serious potential risk of physical injury
t o anot her.

US S G 8§ 4B1.2(a) (2000). Application Note 1 to this section
(“Application Note 1") states:

"Crime of violence" includes nurder, manslaughter,

ki dnappi ng, aggravated assault, forcible sex offenses,

robbery, arson, extortion, extortionate extension of

credit, and burglary of a dwelling. O her offenses are

i ncluded as "crinmes of violence" if (A that offense has

as an el enent the use, attenpted use, or threatened use

of physical force against the person of another, or (B)

the conduct set forth (i.e., expressly charged) in the

count of which the defendant was convicted invol ved use

of explosives (including any explosive material or

destructive device) or, by its nature, presented a

serious potential risk of physical injury to another.

We nust deci de whet her sinple notor vehicle theft, under Texas
law, falls under this definition, that is, whether, by its nature,
it “involves conduct that presents a serious potential risk of
physical injury to another.” In Texas, theft is defined as
“unlawful Iy appropriat[ing] property wth intent to deprive the
owner of property.” Tex. Pen. Code 8 31.03(a). “Appropriation of
property is unlawful if: (1) it is wthout the ower's effective
consent; (2) the property is stolen and the actor appropriates the
property knowing it was stolen by another; or (3) property in the
cust ody of any | aw enforcenent agency was explicitly represented by
any |aw enforcenent agent to the actor as being stolen and the
actor appropriates the property believing it was stolen by

another.” Tex. Penal Code § 31.03(b). Charles’ indictnment from

his notor vehicle theft offense charges that he:



[did] unlawful |y appropriate, by acquiring or otherw se
exerci sing control over property, to-wit, an autonobile,
of the value of $1500 or nore, and less than $20, 000,
wth intent to deprive the owner [] of the property .

[and did] intentionally operate one notor-propelled
vehicle, to-wit, an autonobile, know ng that he did not
have the effective consent of the owner !

In United States v. Fitzhugh, 954 F. 2d 253 (5th Cr. 1992), we held

that, in determning whether an offense is a crinme of violence
under 8§ 4B1.2 or § 4Bl1.1, we can consider only “conduct ‘set forth
in the count of which defendant was convicted,’” and not the other
facts of the case. 1d. at 254 (citation omtted). This principle
is confirmed by Application Note 1 to 8§ 4Bl1.2, which states that
“[o]ther offenses are included as ‘crines of violence’ if . . . the
conduct set forth (i.e., expressly charged) in the count of which
the defendant was convicted . . . by its nature, presented a
serious potential risk of physical injury to another.” Based on
the language in 8 4B1.2(a)(2) and in Application Note 1, we hold
that a crime is a crine of violence under 8 4Bl1.2(a)(2) only if,
fromthe face of the indictnment, the crinme charged or the conduct
charged presents a serious potential risk of injury to a person.
Injury to another need not be a certain result, but it nust be
clear from the indictnent that the crime itself or the conduct
specifically charged posed this serious potential risk.

Fromthe face of Charles’ indictnent, it cannot be said that

his conduct in commtting the offense presented a serious potenti al

'Si mul t aneously with this opinion, we GRANT the notion of the
United States to supplenent the record with Charles’ indictnent.
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risk of physical injury to another. Hi s conduct presented a risk
of injury to property, that is, the autonobile. However, there is
no suggestion in the indictnment that Charles’ conduct in stealing
the car presented a serious potential risk of physical injury to
anot her person. He sinply exercised control over property (the
autonobile) and drove it w thout the owner’s consent.

Application Note 1, by requiring that other crines nust “by
[their] nature” present a “serious potential risk of physical

injury to another,” calls for a categorical inclusion or exclusion
of crinmes and/or conduct. Sinple notor vehicle theft does not, by
its nature, present this risk. It therefore is not a crinme of
vi ol ence under § 4B1.2(a)(2).

|V

For the reasons we have thus explained, we overrule our

holding in United States v. Jackson, 220 F.3d 635 (5'" Gr. 2000).

Further, we limt our holding in United States v. Gal van-Rodri guez,

169 F.3d 217 (5" Cir.), cert. denied, 528 U S. 837 (1999) to its

property aspects and to 8 16 cases. We therefore REVERSE the
judgnent, VACATE the sentence, and REMAND this case for re-
sentencing in the light of this opinion.

REVERSED, VACATED and REMANDED



RHESA HAWKI NS BARKSDALE, Circuit Judge, wth whom JONES and

CLEMENT, G rcuit Judges join, concurring in part and dissenting in

part:
The theory of probabilities is at bottom nothing but common
sense reduced to calculus.
Pierre Sinon de LaPl ace, Ceuvres, vol. VII, Théorie Anal yti que des

Probabiliti és [1812-1820], introduction (enphasis added).

Common sense is the key to applying the “otherw se involves
conduct” portion of US S. G § 4Bl.1(a)(2). Along that line, |
concur in the follow ng standard set by the majority:

Based on the |anguage in 8 4Bl1.2(a)(2) and in
[its] Application Note 1, we hold that a crine
is a crinme of violence under 8§ 4Bl.2(a)(2)
only if, fromthe face of the indictnent, the
crime charged or the conduct charged presents
a serious potential risk of injury to a
person. Injury to another need not be a
certain result, but it nust be clear fromthe
indictment that the crime itself or the
conduct specifically charged posed this
serious potential risk.

Maj. Opn. at 8 (enphasis added). | nmust respectfully dissent,
however, fromits holding that, under this controlling standard,
Charl es’ conduct does not constitute a crinme of violence.

The operative phrase in 8 4Bl.2(a)(2) —*“otherw se involves
conduct that [by its nature, app. n.1l] presents a serious potenti al
risk of injury to another” (enphasis added) — contains, for

purposes of probabilities, a sonmewhat unusual use of the word



“serious”. O course, “potential” is understood as “possible”;
“risk”, as “chance”. 2 THE New SHORTER OXFORD ENGLI SH Di CTI ONARY 2310,
2609 (1993). But, what does “serious” add to the m x?

“Serious” does not nodify “injury”, as in “serious bodily
injury”. See, e.g., US. S.G 8§ 1B1.1 app. n.1(i) (2001). Instead,
it nodifies “potential risk”: “serious potential risk”. As so
enpl oyed, “serious” neans “of significant degree or anount, worthy
of consideration”. |d. at 2785. It does not nean that injury to
another is probable. At bottom 8§ 4Bl.2(a)(2) calls for the
application of comopbn sense.

Therefore, for Charles’ car theft to constitute a crime of
vi ol ence, there nust have been a “significant possible chance” of
injury to a person when, as detailed in the conduct charged in his
indictnment, Charles “unlawfully appropriate[d] ... an autonobile

and intentionally operate[d] it”. (Enphasis added.) In the
light of this charged conduct, and contrary to the mgjority’s
apparent view, far nore is at stake than “sinple car theft”. For
exanpl e, because the charged conduct included Charles’ operating
the stolen vehicle, the theft took on an additional, dangerous
characteristic: the unauthorized operation of the vehicle.

Common sense (not to nention judicial notice) infornms us of
the nunmerous “significant possible chances” of injury to another
that conme into play when an autonobile is stol en and then operated

by the thief. Not infrequently, for such, or simlar,
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circunstances, we read or hear about such injuries, including
deaths. In these circunstances, there is a “significant possible
chance” of injury: to the person(s) from whom the vehicle is
stolen, or who m ght otherwise be in or near the vehicle; and to
persons inthe vicinity of the autonobile when it is operated under
the attendant stress to the thief and urgency to escape with the
vehicle, resulting in quite likely dangerous driving and the
serious risk of a collision or hitting soneone not in a vehicle.
Add to this the extra, even greater, “significant possible chance”
of injury to another if, at or near the tinme of the theft, or even
|ater, the thief driving (operating) the stolen vehicle is pursued
by police, especially at high speed and, nost especially if, as a
result, the fleeing thief and/or pursuing police are not stopping
for stop signs or red lights.

In short, common sense tells us that, for the conduct charged,
t he possi bl e conbinations of factors leading to injury to another
are alnost limtless. A fortiori, | cannot understand how the
charged conduct does not equate with a “serious potential risk of
physical injury to another”. Surely, it does. Accordingly, | nust

respectfully dissent fromthe majority’s hol di ng ot herw se.
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HAROLD DeMOSS, Circuit Judge, specially concurring:

| concur fully in the holding of this opinion that sinple
autonobile theft is not acrinme of violence. | wite separately to
anplify the nature and extent of the confusion and anbiguities
whi ch exist as to the neaning of the term“crinme of violence” which
this opinion addresses only in alimted way. A conputerized word
check indicates that the term*“crinme of violence” is used 108 tines
in the United States Code and in the United States Sentencing
Guidelines. In many of the instances where this termis used there
is a cross-reference to a statutory definition. Froma nunerica
st andpoi nt, the nost frequently used cross-reference is that to 18
US C 8§ 16, as set forth in the mgjority opinion. In sone
instances, the term is used wthout any cross-reference to a
definition and in those instances it is inpossible to determ ne the
meaning to be ascribed to the term “crine of violence” as used
t herei n.

There are, in fact, eight different definitions of the term
“crime of violence” inthe United States Code and the United States
Sentenci ng GQuidelines. These different definitions can be | ocated
at the following citations: 18 USC 8§ 16, 18 U S C 8
924(c)(D)(3), 18 U.S.C. § 3156(a)(4), Fed. R Crim P. 32(f)(2), 28
U.S.C. § 540A(c), 42 US.C § 13726(a)(1), US.S.G § 2L1.2,
application notes (B)(ii) and U S S. G 8§ 4Bl.2(a). There are a
variety of common elenents in each of these definitions, but they

each have differing words and phrases. | can see no rational



justification for a defined termsuch as “crine of violence,” which
is used as frequently as the term*“crinme of violence” is used, to
have this many different neanings. | can see no rational
justification for a prior conviction being categorized as a “crine
of violence” under one of these definitions but not under another.
Finally, | can see no rational justification for sone of these
definitions being closed-ended and sel f-contai ned; and ot hers of
these definitions have catch-all clauses which invite specul ation
and differing results depending upon who (prosecutor, defense
counsel, probation officer, or judge) is making the interpretive
call which these catch-all provisions require. In ny view, the
|l evel of anbiguity generated by these varying definitions is
totally unacceptable in a crimnal justice systemthat clains to be
based on due process. In ny view, blanme for this state of disarray
falls squarely on the shoul ders of the Congress (specifically the
Judiciary Commttees of the House and the Senate) and on the
Sentencing Commi ssion and its staff. It is not the task of the
Judicial Branch to say which of these varying definitions the
Congress intended to be controlling; nor is it the task of the
Judicial Branch to neke specific what Congress has failed to

specify.
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