IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10521

QLI VER “BUCK’ REVELL,
Pl ai ntiff-Appellant,

ver sus

HART G W LIDOV, an individual; BOARD OF TRUSTEES OF COLUMBIA
UNI VERSI TY IN THE CI TY OF NEWYORK, a foreign corporation (Col unbi a
University); COLUMBIA UNI VERSITY SCHOOL OF JOURNALI SM an agency
and/ or Departnent of Colunbia University in the Gty of New York,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas

Decenber 31, 2002
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Aiver “Buck” Revell sued Hart G W Lidov and Colunbia
University for defamation arising out of Lidov's authorship of an
article that he posted on an internet bulletin board hosted by
Col unbia. The district court dism ssed Revell’s clains for |ack of
personal jurisdiction over both Lidov and Colunbia. W affirm

I

Hart G W Lidov, an Assistant Professor of Pathology and

Neur ol ogy at the Harvard Medical School and Children’s Hospital,

wote a lengthy article on the subject of the terrorist bonbing of



Pan AmFl i ght 103, which expl oded over Lockerbie, Scotland in 1988.
The article alleges that a broad politically notivated conspiracy
anong seni or nenbers of the Reagan Adm ni stration |ay behind their
wlful failure to stop the bonbi ng despite cl ear advance war ni ngs.
Further, Lidov charged that the governnent proceeded to cover up
its receipt of advance warning and repeatedly msled the public
about the facts. Specifically, the article singles out diver
“Buck” Revell, then Associate Deputy Director of the FBI, for
severe criticism accusing himof conplicity in the conspiracy and
cover-up. The article further charges that Revell, know ng about
the immnent terrorist attack, nade certain his son, previously
booked on Pan Am 103, took a different flight. At the tinme he
wote the article, Lidov had never been to Texas, except possibly
to change pl anes, or conducted business there, and was apparently
unaware that Revell then resided in Texas.

Lidov has also never been a student or faculty nenber of
Colunbia University, but he posted his article on a website
mai ntained by its School of Journalism In a bulletin board
section of the website, users could post their own works and read
the works of others. As a result, the article could be viewed by
menbers of the public over the internet.

Revell, a resident of Texas, sued the Board of Trustees of
Col unbi a Uni versity, whose principal offices are in New York City,
and Lidov, who is a Massachusetts resident, in the Northern
District of Texas. Revell clainmed damage to his professional
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reputation in Texas and enotional distress arising out of the
al |l eged defamation of the defendants, and sought several mllion
dollars in danmages. Both defendants noved to dism ss for |ack of
personal jurisdiction under Federal Rule of G vil Procedure
12(b)(2). The district court granted the defendants’ notions, and
Revel | now appeal s.
|1
A
Qur question is whether the district court could properly
exercise personal jurisdiction over Hart Lidov and Colunbia
Uni versity, an issue of law we review de novo.! The plaintiff
bears the burden of establishing jurisdiction, but need only
present prima facie evidence.? W nust accept the plaintiff’s
“uncontroverted allegations, and resolve in [his] favor all
conflicts between the facts contained in the parties’ affidavits
and ot her docunentation.”® 1In considering a notion to dism ss for
lack of personal jurisdiction a district court nmy consider
“affidavits, interrogatories, depositions, oral testinony, or any

conbi nation of the recognized net hods of discovery.”*

! Felch v. Transportes Lar-Mex SA De CV, 92 F.3d 320, 324 (5th Cir. 1996).

2 Kelly v. Syria Shell PetroleumDev. B.V., 213 F.3d 841, 854 (5th Cir.
2000) .

8 Alpine View Co. Ltd. v. Atlas Copco AB, 205 F.3d 208, 215 (5th Gr.
2000) .

4 Stuart v. Spademan, 772 F.2d 1185, 1192 (5th G r. 1985).
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A federal district court sitting in diversity nmay exercise
personal jurisdiction over a foreign defendant if (1) the I ong-arm
statute of the forumstate creates personal jurisdiction over the
defendant; and (2) the exercise of personal jurisdiction is
consistent with the due process guarantees of the United States
Constitution.®> Because Texas's long-arm statute reaches to the
constitutional limts,® we ask, therefore, if exercising personal
jurisdiction over Lidov and Col unbia would offend due process.

The Due Process C ause of the Fourteenth Amendnent permts a
court to exercise personal jurisdiction over a foreign defendant
when (1) “that defendant has purposefully availed hinmself of the
benefits and protections of the forum state by establishing
“mni mum contacts’ with the forum state; and (2) the exercise of
jurisdiction over that defendant does not offend ‘traditional
notions of fair play and substantial justice.’”’ Sufficient
m ni mum contacts wll give rise to either specific or general
jurisdiction.® “General jurisdiction exists when a defendant’s
contacts with the forumstate are unrelated to the cause of action

but are ‘continuous and systematic.’”?® Specific jurisdiction

5 Latshaw v. Johnston, 167 F.3d 208, 211 (5th Gr. 1999).

6 El ectrosource, Inc. v. Horizon Battery Techs., Ltd., 176 F.3d 867, 871
(5th Gir. 1999).

" Mnk v. AAAA Dev. LLC, 190 F.3d 333, 336 (5th Cir. 1999) (quoting Int’l
Shoe Co. v. Washington, 326 U S. 310, 316 (1945)).

8 Wlson v. Belin, 20 F.3d 644, 647 (5th Gr. 1994).

® Mnk, 190 F.3d at 336.



ari ses when the defendant’s contacts with the forum®“arise from or
are directly related to, the cause of action.”?0
B

Answering the question of personal jurisdiction in this case
brings these settled and famliar forrmulations to a new node of
comuni cation across state |ines. Revell first urges that the
district court may assert general jurisdiction over Colunbia
because its website provides internet users the opportunity to
subscri be to the Col unbia Journalism Review, purchase adverti sing
on the website or in the journal, and submt electronic
applications for adm ssion. !

This «circuit has drawn upon the approach of Z ppo
Manufacturing Co. v. Zippo Dot Com Inc.?? in determ ning whether
the operation of an internet site can support the m nimumcontacts
necessary for the exercise of personal jurisdiction.®® Zippo used
a “sliding scale” to neasure an internet site’'s connections to a
forum state. A “passive” website, one that nerely allows the

owner to post information on the internet, is at one end of the

0 Lewis v. Fresne, 252 F.3d 352, 358 (5th Cir. 2001) (internal quotation
marks omtted).

11 The district court did not address Revell’'s general jurisdiction
argument. |t was nmade and we reach the issue. Singletonv. WIff, 428 U. S. 106,
121 (1976).

12 952 F. Supp. 1119 (WD. Pa. 1997).
13 M nk, 190 F.3d at 336.

14 Zippo, 952 F. Supp. at 1124.



scal e. 1® It will not be sufficient to establish personal
jurisdiction.® At the other end are sites whose owners engage in
repeated online contacts with forum residents over the internet,
and in these cases personal jurisdiction my be proper.? I n
between are those sites with sone interactive elenents, through
which a site allows for bilateral information exchange with its
visitors. Here, we find nore famliar terrain, requiring that we
exam ne the extent of the interactivity and nature of the forum
contacts. 18

Wile we deployed this sliding scale in Mnk v. AAAA
Devel opnment LLC, it is not well adapted to the general jurisdiction
i nqui ry, because even repeated contacts with forumresidents by a
foreign defendant may not constitute the requisite substanti al
continuous and systematic contacts required for a finding of
general jurisdiction—+n other words, while it nmay be doi ng busi ness
with Texas, it is not doing business in Texas.?®

I rrespective of the sliding scale, the question of genera

jurisdiction is not difficult here. Though the maintenance of a

5] d.

16 ] d.

7] d.

18] d.

19 Access Tel ecom Inc. v. MJ Tel ecomm Corp., 197 F. 3d 694, 717 (5th Cr.
1999); see also Bancroft & Masters, Inc. v. Augusta Nat’'l Inc., 223 F.3d 1082,
1086 (9th Gr. 2000) (“[E]ngaging in comerce with residents of the forumstate

is not inand of itself the kind of activity that approxi mates physi cal presence
within the state's borders.”).



website is, in a sense, a continuous presence everywhere in the
worl d, the cited contacts of Colunbia with Texas are not in any way
“substantial.”?

Colunmbia’s contacts wth Texas are in stark contrast to the
facts of the Suprene Court’s sem nal case on general jurisdiction,
Perkins v. Benguet Consolidated Mning Co.? In Perkins, a
Philippine corporation tenporarily relocated to Onio.?? The
corporation’s president resided in Chio, the records of the
corporation were kept in Chio, director’s neetings were held in
Chio, accounts were held in OChio banks, and all key business
deci si ons were nade there.? Colunbia's internet presence in Texas
quite obviously falls far short of this standard.

Qur conclusion al so conports with the recent decision in Bird
v. Parsons,? where the Sixth Crcuit found GChio courts |acked
general jurisdiction over a non-resident business that registered
domai n nanes despite the fact that: (1) the defendant mai ntained a
website open for comrerce with Ohio residents and (2) over 4000

Chio residents had in fact registered domain nanes wth the

20 See Wlson v. Belin, 20 F.3d 644, 650-51 (5th Cir. 1994) (finding no
personal jurisdiction over individual defamati on def endants where the def endants
di d not conduct regul ar business in Texas and did not make a substantial part of
t hei r busi ness decisions in Texas).

21 342 U S. 437, 438 (1952).
2 |d. at 447-48.
23 | .

24 289 F.3d 865 (6th Gir. 2002).



defendant.?® By contrast, Colunbia, since it began keeping records,
never received nore than twenty internet subscriptions to the
Col unbi a Journal i sm Revi ew from Texas residents. ¢

C

Turning to the i ssue of specific jurisdiction, the questionis
whet her Revell has nade out his prima facie case with respect to
the defendants’ contacts with Texas. Zippo's scale does nore work
W th specific jurisdiction—the context in which it was originally
concei ved.

Revel | urges that, given the uni queness of defamation clains
and their inherent ability to inflict injury in far-flung
jurisdictions, we should abandon the inmagery of Zippo. It is a
bold but ultimtely unpersuasive argunent. Defamation has its
uni que features, but shares relevant characteristics with various

busi ness torts.?® Nor is the Zippo scale, as has been suggested,

% |d. at 873-74.

26 Mbre precisely, there were 17 subscriptions by Texas residents in 2000
and 18 for the first two issues in 2001. R at 305.

27 Zi ppo Mg. Co. v. Zippo Dot Com Inc., 952 F. Supp. 1119, 1122 (WD. Pa.
1997) (noting that the plaintiff conceded that only specific jurisdiction was at
issue in the case).

28 See Indianapolis Colts v. Metro. Balt. Football Cub Ltd. P ship, 34
F.3d 410, 411-12 (7th CGr. 1994).



in tension with the “effects” test of Calder v. Jones? for
intentional torts,3® which we address in Part |1.D

For specific jurisdiction we ook only to the contact out of
whi ch the cause of action arises®—n this case the maintenance of
the internet bulletin board. Since this defamation action does not
arise out of the solicitation of subscriptions or applications by
Col unbi a, those portions of the website need not be consi dered.

The district court concluded that the bulletin board was
“Zi ppo- passi ve” and therefore could not create specific
jurisdiction. The defendants insist that Colunbia s bulletin board
is indistinguishable fromthe website in Mnk. In that case, we
found the website would not support a finding of m ninum contacts
because it only solicited custoners, provided atoll-free nunber to
call, and an e-mail address.®* |t did not allow visitors to place
orders online.® But in this case, any user of the internet can
post material to the bulletin board. This neans that individuals
send i nformation to be posted, and receive information that others

have posted. In Mnk and Zippo, a visitor was limted to

29 465 U.S. 783 (1984).

30 W need not decide today whether or not a “Zippo-passive” site could
still giveriseto personal jurisdictionunder Calder, and reserve this difficult
guestion for another tine.

81 Lewis v. Fresne, 252 F.3d 352, 358 (5th Gr. 2001).
2 Mnk v. AAAA Dev. LLC, 190 F.3d 333, 336-37 (5th Cr. 1999).

38 1d. at 337.



expressing an interest in a comercial product. Here the visitor
may participate in an open forum hosted by the website.?3
Colunmbia s bulletin board is thus interactive, and we nust eval uate
the extent of this interactivity as well as Revell’s argunents with
respect to Cal der.

D

1

In Calder, an editor and a witer for the National Enquirer,
both residents of Florida, were sued in California for |ibel
arising out of an article published in the Enquirer about Shirley
Jones, an actress.®* The Suprenme Court upheld the exercise of
personal jurisdiction over the two defendants because they had
“expressly ainmed” their conduct towards California.3

The allegedly libelous story concerned the California
activities of a California resident. It inpugned the
pr of essi onal i smof an entertai ner whose tel evision career
was centered in California. The article was drawn from
California sources, and the brunt of the harm in terns
bot h of respondent’ s enotional distress and theinjury to
her professional reputation, was suffered in California.
In sum California is the focal point both of the story
and of the harm suffered.?

% See, e.g., Barrett v. Cataconbs Press, 44 F. Supp. 2d 717, 728 (E.D. Pa.
1999) (finding interactive internet newsgroups where def endant posted nessages
in comon cyberspace accessible to all but ultimately holding personal
jurisdiction could not be obtained).

% Cal der, 465 U.S. at 784-85.
% 1d. at 789.
87 1d. at 788-89 (enphasis added).
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The Court also relied upon the fact that the Enquirer had its
| argest circul ati on-over 600, 000 copies—in California, indicating
that the defendants knew the harm of their allegedly tortious
activity would be felt there. 38
2

Revel | urges that, neasured by the “effects” test of Calder,
he has presented his prima facie case for the defendants’ m nimum
contacts wth Texas. At the outset we enphasize that the
“effects” test is but one facet of the ordinary m ni num contacts
analysis, to be considered as part of the full range of the
def endant’s contacts with the forum 3°

W find several distinctions between this case and
Cal der —+nsurnmountable hurdles to the exercise of personal
jurisdiction by Texas courts. First, the article witten by Lidov
about Revell contains no reference to Texas, nor does it refer to
the Texas activities of Revell, and it was not directed at Texas
readers as distinguished fromreaders in other states. Texas was
not the focal point of the article or the harm suffered, unlike
Calder, in which the article contained descriptions of the

California activities of the plaintiff, drew upon California

% |d. at 789-90 (“And they knew that the brunt of that injury would be
felt by respondent in the State in which she lives and works and in which the
National Enquirer has its largest circulation.”).

% Panda Brandywi ne Corp. v. Potonmac Elec. Power Co., 253 F.3d 865, 869
(5th Cir. 2001).
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sources, and found its largest audience in California.* This
conclusion fits well with our decisions in other intentional tort
cases where the plaintiff relied upon Calder. |In those cases we
stated that the plaintiff’s residence in the forum and suffering
of harmthere, will not al one support jurisdiction under Calder.*
W also find instructive the defamation decisions of the Sixth,
Third, and Fourth Crcuits in Reynolds v. International Amateur
Athl etic Federation, “ Rem ck v. Manfredy, ** and Young v. New Haven
Advocat e, ** respectively.

In Reynolds a London-based association published a press

rel ease r egar di ng t he plaintiff’s di squalification from

40 Cal der, 465 U.S. at 788; see al so Keeton v. Hustler Magazine, Inc., 465
U.S. 770, 777 (1984) (noting that the harm of a l|ibelous publication is felt
where it is distributed).

41 See Panda Brandywi ne, 253 F. 3d at 870 (“If we were to accept Appellants’
argunment s, a nonresi dent defendant woul d be subject to jurisdiction in Texas for
an intentional tort sinply because the plaintiff's conplaint alleged injury in
Texas to Texas residents regardl ess of the defendant’s contacts ...."); Southmark
Corp. v. Life Investors, Inc., 851 F.2d 763, 772-73 (5th Gr. 1988) (rejecting
application of Calder and describing the plaintiff's decision to maintain its
princi pal place of business in the forumstate as “a nmere fortuity” that could
not support personal jurisdiction). But see Janmark, Inc. v. Reidy, 132 F.3d
1200, 1202 (7th Cr. 1997) (finding personal jurisdiction over a California
busi ness proper under Calder on the basis that the defendant’s alleged
threatening of one of the plaintiff's customers in New Jersey injured the
plaintiff, an Illinois business, in Illinois); IMOIndus., Inc. v. Kiekert AG
155 F. 3d 254, 263-65 (3d Cr. 1998) (recognizing circuit split between Janmark
and views of the First, Fourth, Fifth, E ghth, Ninth and Tenth Circuits and
adopting the majority view). W do not suggest that the analysis for defamation
claims under Calder should differ fromthat utilized in our other cases, but
nerely provide further explication because this case is factually nore simlar
to Cal der.

2 23 F.3d 1110 (6th Gir. 1994).
43 238 F.3d 248 (3d Cir. 2001).
4 _ F.3d —, No. 01-2340, 2002 W 31780988, at *1 (4th Gir. Dec. 13, 2002).

12



international track conpetition for two years followng his failure
of adrug test.* The plaintiff, an Chio resident, clained that the
al | eged defamati on had cost hi m endorsenent contracts in Chio and
cited Calder in support of his argunent that personal jurisdiction
over the defendant in GChio was proper.“ The court found
Cal der inapposite because, inter alia, the allegedly defamatory
press release dealt with the plaintiff’s activities in Mnaco, not
Chio; the source of the report was a urine sanple taken in Mnaco
and anal yzed in Paris; and the “focal point” of the rel ease was not
Ohio.* W agree with the Reynolds court that the sources relied
upon and activities described in an allegedly defamatory
publication should in sonme way connect with the forumif Calder is
to be invoked.*® Lidov's article, insofar as it relates to Revell,

deal s exclusively with his actions as Associ ate Deputy D rector of

4 23 F.3d at 1112.
4% 1d. at 1119-20.

47 1d. at 1120. The court also cited two distinctions arguably not present
in this case: that the plaintiff’s professional reputation was not centered in
Ohio, and that the defendant did not itself publish or circulate the report in
Chio. 1d. However, the defendant in Reynolds clearly knew that the plaintiff
was an Chio resident, unlike Lidov. See Part Il.D.3.

4 The Tenth Circuit has suggested that this is not a requirenent of
Calder. In Burt v. Board of Regents of University of Nebraska, 757 F.2d 242
(10th Gr. 1985), vacated as noot, Connolly v. Burt, 475 U S. 1063 (1986), the
court upheld the application of Calder to support personal jurisdiction in
Col orado where a University of Nebraska doctor had witten unflattering and
al |l egedly defamatory letters about the plaintiff in response to requests from
Col orado hospitals, despite the fact that the content of the letters focused on
the plaintiff's activities in Nebraska, not Colorado. |d. at 244-45. W find
nore persuasive the view of Judge Seth, who remarked, in dissent, that this
represented “but half a Calder,” which requires both the harmto be felt in the
forumand that the forumbe the focal point of the publication. Id. at 245-47
(Seth, J., dissenting).
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the FBI —ust as the offending press rel ease in Reynolds dealt only
wth a failed drug test in Monaco. It signifies that there is no
reference to Texas in the article or any reliance on Texas sour ces.
These facts weigh heavily against finding the requisite m ninum
contacts in this case.

In Remick the plaintiff, a Pennsylvania | awer, sued several
i ndividuals for defamation arising out of two letters sent to the
plaintiff in Pennsylvania containing oblique <charges of
i nconpet ence and accusations that the plaintiff was engaged in
extortion of the defendants.? The letters concerned the
termnation of the plaintiff’s representation of one of the
def endants, a professional boxer.®® One of the two letters was read
by individuals other than the plaintiff when it was faxed to the
plaintiff’s Philadel phia office.® The court held, however, that
since there was nothing in the letter to indicate that it was
targeted at Pennsylvania residents other than the plaintiff,
personal jurisdiction could not be obtained under Calder.?®?
Furthernore, the court noted that allegations that the charges in

the letter had been distributed throughout the “boxing community”

49 Rem ck, 238 F.3d at 257-58.
50 .

51 1d. at 257.

52 1d. at 259.
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were i nsufficient, because there was no assertion that Pennsyl vani a
had a “unique relationship wth the boxing industry, as
di stingui shed fromthe relationship in Calder between California
and the notion picture industry, with which the Calder plaintiff
was associ at ed. " 53

Simlarly, in Young v. New Haven Advocate, ® two newspapers in
Connecticut posted on the internet articles about the housing of
Connecticut prisonersinVirginiathat allegedly defanmed a Virginia
prison warden. The Fourth Grcuit held that Virginia could not
exercise personal jurisdiction over the Connecticut defendants
because “they did not manifest an intent to aimtheir websites or
the posted articles at a Virginia audience.”>% Followng its
decision in ALS Scan, Inc. v. Digital Service Consultants,® it
reasoned that “application of Calder in the Internet context

requi res proof that the out-of-state defendant’s Internet activity

5 |d.; see also ESAB Group, Inc. v. Centricut, Inc., 126 F.3d 617, 625
(4th Cr. 1997) (finding Calder inapplicable where allegedly tortious business
activity was focused “nore generally on custoners | ocated throughout the United
States and Canada wit hout focusing on and targeting South Carolina”); Pavlovich
v. Superior Court, 29 Cal. 4th 262, 265-66 (2002) (rejecting the personal
jurisdiction of California courts in a trade secret infringenent case over a
Texan who posted the offending conputer code on a website).

54 _ F.3d -, No. 01-2340, 2002 W 31780988, at *1 (4th Gir. Dec. 13, 2002).
55 | .
6 203 F.3d 707 (4th Gir. 2002).
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is expressly directed at or directed to the forum state.”® It
observed that nore than sinply making the news article accessible
to Virginians by defendants’ posting of the article on their
internet sites was needed for assertion of jurisdiction: “The
newspapers nust, through the Internet postings, manifest an intent
to target and focus on Virginia readers.”>®

As with Rem ck and Young, the post to the bulletin board here
was presumably directed at the entire world, or perhaps just
concerned U. S. citizens. But certainly it was not directed
specifically at Texas, which has no especial relationship to the
Pan Am 103 incident. Furthernore, here there is nothing to conpare
tothe targeting of Californiareaders represented by approxi mately
600, 000 copi es of the Enquirer the Cal der defendants knew woul d be

distributed in California, the Enquirer’s |argest market.>°

3
As these cases aptly denonstrate, one cannot purposefully

avail oneself of “sone forum soneplace”; rather, as the Suprene

5 Young, 2002 W. 31780988, at *5 (citing ALS, 293 F.3d at 714).
%8 | d.
% Cal der v. Jones, 465 U.S. 783, 785 n.2 (1984).
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Court has stated, due process requires that “the defendant’s
conduct and connection with the forumState are such that he should
reasonably anticipate being haled into court there.”® Lidov's
affidavit, uncontroverted by the record, states that he did not
even know that Revell was a resident of Texas when he posted his
article. Know edge of the particular forumin which a potenti al
plaintiff will bear the brunt of the harmforns an essential part
of the Calder test.® The defendant nust be chargeable wth
know edge of the forumat which his conduct is directed in order to
reasonably anticipate being haled into court in that forum as
Cal der itself% and nunerous cases from other circuits applying
Cal der confirm?® Demandi ng know edge of a particular forum to

whi ch conduct is directed, in defamation cases, is not altogether

6 Burger King Corp. v. Rudzewi cz, 471 U S. 462, 474 (1985).

51 Furt her evidence that the Cal der defendants knew that the harmof their
conduct would be felt in California cane from their know edge that the
Enquirer enjoyed its largest circulation there. 1d. at 789.

62 Cal der, 465 U. S. at 790 (“An individual injured in California need not
go to Florida to seek redress from persons who, though remaining in Florida,
knowi ngly cause the injury in California.” (enphasis added)).

63 See, e.g., Bancroft & Masters, Inc. v. Augusta Nat'l Inc., 223 F.3d
1082, 1087 (9th Gr. 2000) (stating that Cal der requires that “the defendant is
all eged to have engaged in wongful conduct targeted at a plaintiff whomthe
def endant knows to be a resident of the forum state” (enphasis added)); |MO
Indus., Inc. v. Kiekert AG 155 F.3d 254, 266 (3d Cr. 1998) (“[T]he plaintiff
nmust show that the defendant knew that the plaintiff would suffer the brunt of
the harm caused by the tortious conduct in the forum and point to specific
activity indicating that the defendant expressly aimed its tortious conduct at
the forum” (enphasis added)).
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distinct fromthe requirenent that the forumbe the focal point of
the tortious activity because satisfaction of the latter wll
ofttinmes provide sufficient evi dence  of the forner.

Li dov nmust have known that the harmof the article would hit
home wherever Revell resided. But that is the case with virtually
any defamation. A nore direct aimis required than we have here.
In short, this was not about Texas. If the article had a
geographic focus it was Washi ngton, D.C

1]

Qur ultimate inquiry isrootedinthelimts inposed on states
by the Due Process C ause of the Fourteenth Anendnent. It is
fairness judged by the reasonabl eness of Texas exercising its power
over residents of Massachusetts and New York. This inquiry into
fairness captures the reasonabl eness of hauling a defendant from
his hone state before the court of a sister state; in the main a
pragmati c account of reasonabl e expectations — if you are going to
pick a fight in Texas, it is reasonable to expect that it be
settled there. 1t is not fairness calibrated by the |ikelihood of
success on the nerits or relative fault. Rather, we look to the
geographic focus of the article, not the bite of the defamation,
t he bl ackness of the calumy, or who provoked the fight.

Revell also makes various evidentiary objections to the

affidavits introduced by the defendants to support their notions to

18



di sm ss. We conclude that all of these lack nerit, and the
district court did not abuse its discretion in rejecting them %
Alternatively, Revell asks that we remand for further discovery,
but given the uncontroverted facts of the operation of Colunbia s
website, and | ack of purposeful availnent, we nust decline to do
so. %
|V

In sum Revell has failed to nake out a prim facie case of
personal jurisdiction over either defendant. General jurisdiction
cannot be obtained over Colunbia. Considering both the “effects”
test of Calder and the |owlevel of interactivity of the internet
bulletin board, we find the contacts with Texas insufficient to
establish the jurisdiction of its courts, and hence the federa
district court in Texas, over Colunbia and Lidov. W AFFIRMthe
di sm ssal for lack of personal jurisdiction as to both defendants.

AFFI RVED.

64 Coury v. Prot, 85 F.3d 244, 249 (5th Cr. 1996).
6 Alpine View Co. Ltd. v. Atlas Copco AB, 205 F.3d 208, 221 (5th Gr.

2000) (affirm ng denial of discovery that “could not have added any signifi cant
facts” (internal quotation marks onmitted)).
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