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Followng a jury trial, Petitioner Mark Al an Burgess was
convicted of nurder and sentenced to life in prison. He filed a
petition for a wit of habeas corpus in district court pursuant to
28 U.S.C. § 2254, alleging that the state trial court conmmtted
various constitutional violations that tainted his conviction. The
district court denied his petition, and we granted him a

certificate of appealability on the i ssue whet her the adm ssi on of



evidence at trial in violation of his Fifth Amendnent rights
constituted reversible error. W now AFFI RM
I

Bur gess was convicted for the nurder of Amy Cone, his forner
girlfriend. Cone was |ast seen alive the norning of Novenber 12,
1996, when she dropped her children off at school. Later that day,
Burgess wused her cellular phone to call her nother, Lucian
Ri char dson. He told Richardson that he and Cone were taking a
busi ness trip, and he asked Richardson to pick up Cone’s children
and keep them overnight. Cone’s parents becane suspicious,
however, when Burgess called again the next day to tell themthat
he and Cone woul d not be honme until |ater that afternoon. Finding
it unusual that Cone herself had not called them directly, they
filed a mssing persons report with the police.

Shortly after his first conversation with Cone’s parents on
Novenber 12, Burgess called a friend and her husband, Sue and Dal e

Bakker, and told them that he “had hurt soneone really bad” and

that he “wanted to turn hinself in.” Wen they encouraged himto
contact the police, he responded, “you don’t understand. | think
|"ve killed sonebody. | think she's dead.” The follow ng day,

Bur gess used Cone’s cell phone to call his brother and his uncle.

He told his brother, Gary Burgess, that “sonething terrible had

happened” and that he “had finally snapped, and had kill ed sonebody

[With his bare hands.” He told his uncle, Harry Wl don, that

he had “flipped out” and “had hurt sonebody real bad, and that he
2



may have killed sonebody.” He al so spoke with Carla Sharp, a
waitress at a local restaurant that he and Cone had frequented.
When Sharp asked Burgess about Cone, he replied that she had been
decapitated in a car accident.

On Novenber 14, the police found Burgess at a truck stop
driving Cone’s car, a Chevrol et Suburban. Patrol officers pursued
Burgess for over 50 mles, at speeds in excess of 100 mles per
hour, until they succeeded in stopping him \Wen he was finally
apprehended, the officers discovered that he had two outstanding
warrants for theft, and they read hi mM randa war ni ngs. Wen asked
about Cone, Burgess initially waived his Mranda rights and
explained that he had left Cone at a friend s house in Wchita
Falls. At sone point thereafter, however, he invoked his right to
remain silent and requested to speak with a lawer. The police
pl aced Burgess in custody and searched the Suburban. They found
many of Cone’s personal itens — including her cell phone, wallet,
and purse — inside the vehicle.

Burgess was taken to the Eastland County courthouse, where he
again invoked his Fifth Amendnent rights and requested to speak
with Russ Thomason, his attorney. When Thonmason arrived, he
conferred privately with Burgess and then i nfornmed the police that
he would not be representing Burgess. The police told Thomason
that they urgently needed to |ocate Cone and requested that he

det erm ne whet her Burgess woul d di scl ose where she was. Thomason



agreed and again spoke with Burgess privately. Thomason returned
shortly with a piece of paper containing witten directions
describing the location of Cone s body. The police, who were
unfamliar with the area described in the note, asked Thomason if
Burgess would agree to show them the |ocation. Thomason again
consulted wth Burgess, and Burgess agreed to assist the police
di scover her body. Wth Burgess’s assistance, police officers
searched the area identified in the witten directions for nmany
hours until they finally |ocated Cone’s body. Testinony at trial
i ndi cated that the police would have had little chance of finding
Cone’ s body wi thout Burgess’s assistance.

The state indicted Burgess for nurder. Before trial, Burgess
filed a notion to suppress the evidence gained fromthe violation
of his Fifth and Si xth Amendnent rights. He argued that Thomason’s
visits to himviolated his right to counsel because the police
initiated contact with him after he requested assistance of
counsel. He contended that the evidence obtained as a result of
the violation - nanely, the witten directions - should be
suppressed. He also contended that the “fruits” of this evidence
should be suppressed, including the evidence relating to the
di scovery of Cone’s body, the forensic report, and any statenents
Burgess nade while assisting the police locate her remains. The
district court rejected his clains, finding no constitutional
violation. Accordingly, at trial, the state introduced the witten
directions provided by Burgess, as well as evidence that Cone’s
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body was recovered at that Ilocation and forensic evidence
i ndicating that she had been strangled by hand and that she had
recei ved several blows to the head that were consistent with bl ows
from fists. The state also introduced a significant anount of
ot her information, includingthe phone calls Burgess nmade fol |l ow ng
Cone’ s di sappearance, the statenents he nade to various people
admtting that he had injured or killed soneone, and the fact that
he was recovered driving Cone’ s vehicle.

A jury found Burgess guilty of nmurder and sentenced him to
life in prison. On direct appeal, the Texas Second District Court
of Appeals affirnmed his conviction. Although the court agreed that
there was no Sixth Amendnent violation, the court, relying on
Edwards v. Arizona,! concluded that the police had violated his
Fifth Amendnent right to counsel by initiating contact with him
after he requested t he assi stance of counsel. The court concl uded,
however, that this violation constituted only harmess error
because there was “substantial evidence of [Burgess’s] guilt.” 1In
conducting its harmess error review, the court focused only on
whet her the adm ssion of the witten directions was harnless; it
did not address Burgess’'s argunents that the “fruits” of that
viol ati on shoul d have been excluded as well.

Burgess filed a petition for discretionary review with the

Texas Court of Crimnal Appeals, which denied review He al so

1 451 U.S. 477 (1981).



filed a state habeas petition. In both of these filings, he
repeated his clains that the admssion of both the witten
directions and its “fruits” constituted reversible error. Hi s
state habeas petition was denied w thout opinion.

I n Septenber 2000, Burgess filed a petition in the Northern
District of Texas requesting federal habeas relief pursuant to 28
US C § 2254 The district court rejected his petition,
concl uding that the evidence admtted in violation of his right to
counsel constituted only harmess error. Like the state courts,
the federal district court interpreted Burgess's claim as
chal I enging only the adm ssion of the witten directions; its error
analysis thus did not consider whether the adm ssion of Cone’s
body, the autopsy report, and statenents made by Burgess during the
search for her body constituted harmess error. This appeal
f ol | owed.

I

Burgess filed his habeas petition under 28 U S.C. 8§ 2254 on
Septenber 21, 2000, and our review is therefore governed by the
anendnents to the federal habeas corpus statutes enbodied in the
Antiterrorism and Effective Death Penalty Act. Under the AEDPA,
when a state prisoner’s underlying clains were adjudicated on the
merits in state court, a federal court may not grant relief under
§ 2254 *“unl ess the adjudication of the claim-

(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly



established Federal law, as determned by the
Suprene Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of
the evidence presented in the State court
proceedi ng. 2
Section 2254(d)(2) is not at issue in this case; there is no claim
that the state trial court’s decision was “based on an unreasonabl e
determnation of the facts in light of the evidence presented.”
Qur focus, therefore, is on 8 2254(d)(1).
Under that provision, a state court’s decision is “contrary

to” clearly established federal law “when it reaches a |egal
conclusion in direct opposition to a prior decision of the United
States Suprene Court or when it reaches a different concl usion than
the United States Suprene Court on a set of materially
i ndi stinguishable facts.”? Simlarly, a state court decision
represents an “unreasonable application” of clearly established
federal |aw under 8§ 2254(d)(1) when the state court “correctly
identifies the governing |l egal rule but applies it unreasonably to
the facts of a particular prisoner’s case.”* To determ ne whet her
the court applied the rule “unreasonably,” *“a federal habeas

court . . . should ask whether the state court’s application of

clearly established federal |aw was °‘objectively unreasonable.’

228 U.S.C. § 2254(d).

3 Kutzner v. Johnson, 242 F.3d 605, 608 (5th Cr. 2001); see
also Wllians v. Taylor, 529 U S. 362, 405-06 (2000).

* Wllianms, 529 U S. at 407-08.
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The federal habeas court should not transformthe inquiry into a

subj ective one.”® [ U nreasonabl e’ does not mean nerely
‘“incorrect’: an application of clearly established Suprene Court
precedent nust be incorrect and unreasonable to warrant federa
habeas relief.”®

To obtain relief under 8 2254(d)(2), a state prisoner nust
denonstrate that the state court determ ned the facts unreasonably
given the evidence presented. The state court’s factua
determ nations are presuned correct, but a petitioner nmay rebut
this presunption with clear and convinci ng evi dence.’

Even if we are entitled to grant relief under one of the
provi sions of 8§ 2254(d), we may not do so if the trial error was
harm ess. | n Brecht v. Abrahanson,® the Suprene Court “set[] forth
a standard for harmess error analysis that was intended to apply
to all federal habeas cases involving constitutional ‘trial

error.”® Under this standard, a federal court nay grant habeas

relief only if it determnes that the constitutional error “had

°>1d. at 409-10.

6 Foster v. Johnson, 293 F.3d 766, 776 (5th Cr. 2002) (citing
Wlliams, 529 U. S. at 410-12).

728 U S.C. § 2254(e)(1) (2003).

8 507 U.S. 619 (1993).

°® Robertson v. Cain, 324 F.3d 297, 306 (5th G r. 2003).
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substantial and injurious effect or influence in determning the
jury's verdict.”10
1]

On appeal, Burgess argues that the district court erred in
conducting its harm ess error analysis. Hs principal claimis
that the district court failed to consider the “totality” of the
constitutional violation because it limted its harmess error
anal ysis to an exam nati on of whether the adm ssion of the witten
directions affected Burgess’s trial. He argues that the adm ssion
of the “fruits” of the Fifth Amendnent violation — nanely, the
evi dence of Cone’s body, the autopsy report, and statenents nmade by
Burgess as he assisted the police | ocate Cone’s body — should al so
have been suppressed, and that the district court erred by not
considering the inpact of this evidence on Burgess’'s trial.
Burgess believes that the police officers” willful violation of his
right to counsel, coupled with the state’s use at trial of all of
theillegally obtained evidence and its fruits, was so egregi ous as

to constitute “structural” or “hybrid” error that is not anenable

10 Brecht, 507 U.S. at 623.



to harnl ess error analysis.' He contends that, under Brecht, the
violations require automatic reversal.

Burgess’ s argunent on appeal rests on the assunption that the
state trial court erred in admtting the “fruits” of the
constitutional violation. He focuses on three itens of evidence
that he clains shoul d have been suppressed: the evidence of Cone’s
body, the autopsy report, and statenents made by Burgess as he
hel ped the police locate her remains. W wll first address the
adm ssi on of the derivative physical evidence — Cone’ s body and t he
forensic report — and t hen exam ne t he adm ssi on of statenents nade
by Burgess to the police during the search for Cone’s body to
determine if relief is warranted.

A
If Burgess is to prevail on his claimthat the trial court

erred in admtting Cone’'s body and the autopsy report, he nust

1 In Brecht, the Suprene Court defined three general
categories of error. The Court held that classic trial errors
woul d be revi ewed i n habeas cases using the harm ess error anal ysi s
defined by Kotteakos v. United States, 328 U S. 750 (1946). See
Brecht, 507 U S. at 638. The Court concluded, however, that
“structural” errors —errors that “infect the entire trial process”
— are not subject to harmess error analysis and require automatic
reversal. 1d. at 629. The Court also identified a third type of
error, “hybrid” error:

[I]n an wunusual case, a deliberate and especially

egregious error of the trial type, or one that 1is

conbined with a pattern of prosecutorial m sconduct,

m ght so infect the integrity of the proceeding as to

warrant the grant of habeas relief, even if it did not

substantially influence the jury s verdict.
ld. at 638 n.9. As with structural errors, hybrid errors may
require reversal even if they are harn ess.

10



denonstrate that the district court decision either (1) was
“contrary to” or (2) involved an “unreasonable application” of
“clearly established” federal |aw “as determ ned by the Suprene
Court of the United States.”'2 This he cannot do.

Section 2254(d) (1) specifies that relief is unavail abl e unl ess
there is a violation of “clearly established federal |aw as

determned by the Suprene Court of the United States.”® The

Suprene Court, however, has never held - nuch less “clearly
established” — that physical evidence derived as a result of a
Fifth Amendnent violation nust be suppressed. Accordingly, we

cannot grant relief.!

In fact, fairly read, the Suprene Court’s decisions in the
Fifth Anmendnent area nost |ikely establish the opposite rule: that
fruits analysis does not apply to Mranda or Edwards viol ations.
The Suprene Court first addressed “fruits” analysis in the Fifth
Anendnent context in Mchigan v. Tucker.® |In Tucker, the Suprene
Court held that the testinony of a prosecution wtness whose

identity was discovered as a result of a statenent obtained from

1228 U.S.C. § 2254(d)(1).

13 1d. (enphasis added).

14 As the Third Crcuit recently commented, “[o]ur prinmary
concern with the fruit of the poisonous tree argunent [in the Fifth
Amendnent context] is that the Suprenme Court has never held that

‘“fruits’ of involuntary statenents are inadmssible.” Lam v.
Kel chner, 304 F.3d 256, 268 (3rd Cr. 2002).

15 417 U.S. 433 (1974).
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the defendant in violation of Mranda would not be suppressed. In
so doing, the Court refused to apply “fruits” doctrine for the
Mranda violation in that case. The Court extended this approach
in Oregon v. Elstad by refusing to allow a Mranda violation to
taint a suspect’s subsequent voluntary waiver of his rights.® The
Court held that, “[t]hough Mranda requires that the unwarned
adm ssi on nust be suppressed, the admssibility of any subsequent
statenent should turn in these circunstances solely on whether it
is knowingly and voluntarily nmade.”! Taken together, Tucker and
El stad suggest that “fruits” analysis does not apply as fully in
the Fifth Amendnent context as it does to Fourth Anmendnent
vi ol ati ons.

Bur gess does not dispute that the Suprene Court has limted
the application of fruits doctrine to Fifth Anmendnent viol ations.
He argues instead that the Suprene Court’s recent decision in
Di ckerson v. United States!® underm nes these ol der Suprene Court
deci si ons. Bot h Tucker and El stad, he notes, were decided at a
time when the Suprene Court <characterized Mranda as a
“prophylactic” rule that “swept nore broadly than the Fifth
Amendnent.” In both cases, the Court’s rationale reflected the

under st andi ng that Mranda was not constitutionally conpelled and

16 470 U.S. 298 (1985).
7 |d. at 3009.
18 530 U.S. 428 (2000).
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that “technical” Mranda viol ati ons shoul d not bar the adm ssi on of
otherwi se reliable evidence.' |In Dickerson v. United States, the
Suprene Court changed its approach to Mranda and held that M randa
is a “constitutional decision” rather than a nere “prophylactic”
requi renment. G ven t hat M r anda vi ol ati ons are now
“constitutional” violations, Burgess argues that Tucker and El stad
shoul d not control our decision.

We cannot accept Burgess’s argunent for two reasons. First,
in Dickerson itself, the Suprenme Court apparently confirmnmed

El stad’s continued vitality:

Qur decision in [Elstad] - refusing to apply the
traditional “fruits” doctrine developed in Fourth
Amendnent cases — does not prove that Mranda is a

nonconstitutional decision, but sinply recognizes the

fact that wunreasonable searches wunder the Fourth

Amendnent are di fferent fromunwarned i nterrogati on under

the Fifth Amendnent.
Not only did Di ckerson not explicitly overrule Elstad’ s restrictive
view of the role of “fruits” analysis to Fifth Anmendnent
violations, but it also explicitly rejected Burgess’s argunent by
stating that El stad’ s hol di ng was not i nconsistent wwth the Court’s

view of Mranda as a “constitutional rule.” Burgess’s suggestion

t hat Di cker son nonet hel ess overrul ed Tucker and El stad sub silentio

9 As we later wote of Tucker, “neither the Fifth Anendnent
interest in assuring trustworthy evidence nor the general policy of
deterring i nproper police conduct woul d be furthered by suppressing
the testinony of awtness soidentified.” United States v. Cherry,
794 F.2d 201, 207-08 (5th G r. 1986) (analyzing Tucker).
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is without nerit. Second, and nore inportantly, we cannot grant
relief under 8 2254(d)(1) except for violations of “clearly
established” law. Even if we agreed that D ckerson had underm ned
Elstad’s viability, we still could not say that D ckerson — or any
ot her Suprene Court decision — clearly established that the fruits
of an Edwards-style violation are inadm ssible.?

For the same reason, Burgess’s reference to the Tenth
Crcuit’s recent decision in United States v. Patane® is of no
avail . Under 8§ 2254(d)(1), we may grant relief only for a
violation of “clearly established” federal |aw “as determ ned by

t he Supreme Court of the United States.”?2 A decision by one of our

20 | ndeed, we have held that the “derivative evidence doctrine
is not triggered by an Edwards-style violation.” See United States
v. Cannon, 981 F.2d 785, 789 (5th Gr. 1993). Under this circuit’s
law, then, the state trial court conmtted no constitutional error.
W note too that the circuits are split on this issue. Conpar e
United States v. Patane, 304 F.3d 1013, 1029 (10th Cr. 2002),
cert. granted, 123 S.Ct. 1788 (Apr. 21, 2003) (suppressing firearm
di scovered pursuant to a statenment obtained in violation of
Mranda), with United States v. Faul ki ngham 295 F.3d 85, 93-94
(1st Cr. 2002) (admtting statenents from a wtness and drugs
di scovered as a result of a statement obtained in violation of
M randa) . The Suprene Court namy soon resolve this issue. The
Court granted certiorari in Patane, a case in which the Tenth
Circuit used a “fruits” analysis to suppress a firearm di scovered
after the police questioned a suspect without first reading himhis
Mranda rights. Until the Suprenme Court settles the issue, though,
the law will not be clearly established for purposes of 8§
2254(d) (1).

21 304 F.3d 1013 (10th Cr. 2002).
22 28 U.S.C. 8§ 2254(d) (1) (enphasis added).
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sister circuits, even if conpelling and well-reasoned, cannot
satisfy the requirenents under 8§ 2254(d)(1).2%

As the foregoing discussion denonstrates, it is not “clearly
establi shed” that derivative physical evidence obtained after a
Fifth Amendnent, Edwards-style violation nust be suppressed. The
trial court’s adm ssion of Cone’'s body and the autopsy evidence
thus did not contradict or unreasonably apply Suprene Court
precedent within the neaning of 8§ 2254(d)(1). Bur gess per haps
concedes as nmuch when he states that “[t]he United States Suprene
Court has recogni zed a principle that by extension is applicable to
the case at bar.” It is not enough, under 8§ 2254, that a Suprene
Court case apply “by extension” to a purported state court
violation; the Suprenme Court nust speak clearly. For this reason,
we do not have grounds under 8§ 2254(d)(1) to grant Burgess relief
for the trial court’s failure to exclude Cone’'s body or the

forensic report.

2 Burgess cites two Supreme Court cases for support, but
neither case is relevant to our issue. He first cites Rhode Island
v. Innis, 446 U. S. 291, 298 (1980). In Innis, the Court attenpted
to clarify its Mranda deci sion by expl aining what constitutes an
“Iinterrogation” such that Mranda s protections cone into play.
| nni's, however, did not address whether the “fruits” of a Mranda
(or Edwards) violation nust be excluded. He also cites Arizona v.
Ful m nante, 499 U S. 279 (1991), as support for his “fruits”

argunent. Like Innis, though, Fulmnante said nothing about the
adm ssibility of “fruits” of Fifth Amendnent violations. It held
only that the defendant’s coerced confession — i.e, direct, not

derivati ve evidence — could not be admtted at trial.

15



B

Burgess al so contends that the trial court violated his Fifth
Amendnent right to counsel by admtting statenents nade by Burgess
during the search for Cone’ s body. W disagree.

During the search for Cone’'s body, Burgess allegedly nade
several highly incrimnating statenents.? Although the state at
a pretrial hearing attenpted to portray these statenents as
vol untary, spontaneous, and uncoerced, and thus adm ssible under
Edwards,? it is possible that these statenents constituted an
ongoi ng violation of his Fifth Amendnent right to counsel because
Burgess had still not been provided counsel at the tine of the
sear ch.

W need not resolve that issue, however, because these
statenents were never admtted at trial. The only record citations
Burgess provides are to the testinony of one of the policenen at a
pretrial suppression hearing. In his brief, Burgess provides us
wth no evidence indicating that the jury ever heard any of these

statenents, and our own review of the trial record reveal ed no such

24 For exanple, Texas Ranger Russ Authier testified at a
pretrial hearing that Burgess said, “lI didn't nean to hurt her. You
know, | just snapped.” Authier also testified that Burgess said,
“I didnt nean to kill her. | just snapped.”

2> Edwards held that “an accused, . . . having expressed his
desire to deal with the police only through counsel, is not subject
to further interrogation by the authorities until counsel has been
made avail able to him unless the accused hinself initiates further
comuni cation, exchanges, or conversations wth the police.”
Edwards, 451 U. S. at 484-85 (enphasis added).
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di scl osures. Since the jury never heard any of the statenents
Bur gess al |l egedl y made during the search for Cone’s body, we cannot
agree that the use of these statenents at a pretrial hearing had a
“substantial and injurious effect or influence in determning the
jury’'s verdict.”? There was, thus, no error whatsoever, harm ess
or ot herw se.

In any event, even if the jury had heard sone or all of these
statenents, thereis a wealth of other evidence legitimately in the
record that supports the jury verdict. Burgess repeatedly called
peopl e — using Cone’ s cell phone — and told themthat he had either
“hurt soneone real bad” or “killed soneone.” |In fact, he called
Cone’s parents - using her cell phone - at the precise tine that
she was mssing. He admtted to his brother that he had “killed
soneone wWith his bare hands,” and the forensic report — which, as
noted above, was properly admtted — reveal ed that Cone had been
strangl ed by hand. Taken together, these pieces of evidence

provi de overwhel m ng evidence of his guilt.?

26 See Brecht, 507 U.S. at 637.

2T There is, of course, a wealth of other evidence in the
record. Burgess was apprehended after a |engthy, high-speed car
chase, driving Cone’s Suburban. The car contained many of her
personal bel ongings, including her purse. In addition, Burgess
told Carla Sharp that Cone had been decapitated, even though he
|ater told police that he had dropped her at a friend s house.

17



|V

Per haps recognizing that the trial court did not violate
“clearly established” | aw, Burgess attenpts to recast the viol ation
as “structural” or “hybrid” error. GCting Brecht, he clains that
structural and hybrid errors are not subject to harmess error
analysis but instead require automatic reversal. Burgess’ s
argunent is m sgui ded.

First, as noted above, under 8§ 2254(d)(1), we have authority
to grant habeas relief only when there is a violation of “clearly
established” law. Wthout such a predicate violation, the statute
forbids us fromgranting relief. Gven that the state court did
not err - either wunder our own precedent or wunder “clearly
est abl i shed” Suprene Court precedent — by admtting the physical
fruits of the Edwards vi ol ati on, we do not have the authority under
§ 2254(d) to grant relief.

For this reason, Burgess’s reliance on Brecht v. Abrahanson?®
is msplaced. In Brecht, the Suprene Court explained that a
federal court in habeas nust generally review a state court’s
decision using a strict “harm ess error” standard, but that cases
involving “structural” or “hybrid” error require reversa
regardl ess of harm I n maki ng these observations, however, the

Court did not purport to enlarge the power of federal courts to

28 Brecht, 507 U.S. 619 (1993).
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grant relief under § 2254(d)(1).2° Brecht does not hold that
structural or hybrid error requires reversal even when the trial
court has not conmtted a violation of clearly established federal
law. It held only that, if “structural” or “hybrid” error occurs,
harm ess error reviewis inappropriate. Under the AEDPA, we sinply
cannot grant relief unless we find a violation of “clearly
established” federal law, even if the error conplained of is
“structural .”

In any case, Burgess has not denonstrated that the purported
violations inthis case constituted either “structural” or “hybrid”
error. “Structural error” is error that “infect[s] the entire
trial process,” such as a biased trial judge or the denial of
counsel to the defendant.3 “Hybrid” error is defined as either an
“especially egregious” trial error or atrial error “conbined with
a pattern of prosecutorial msconduct that mght so infect the
integrity of the proceeding” as to warrant habeas relief. These

types of errors arise in “very limted circunstances.”3! The

29 | ndeed, given that Brecht predates the passage of the AEDPA,
the Court in Brecht could not have spoken to this issue.

30 Brecht, 507 U.S. at 629-30. Although Brecht cited “deni al
of counsel” as an exanple of a structural error, its cite to G deon
v. Wainwight, 372 U S. 335 (1963), makes it clear that the Court
was not referring to the Edwards-style violation at issue in this
case. Rather, it was referring to the absolute denial of the Sixth
Amendnent right to have assistance of counsel at trial.

31 See, e.g., Duckett v. Millin, 306 F.3d 982, 994-95 (10th
Cr. 2002).
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violation in this case did not constitute either structural or
hybrid error. Gven that the state court did not err by admtting
the derivative physical evidence and that the statenents nmade by
Bur gess during the search were never revealed to the jury, the only

evidence admtted as a result of the Fifth Anendnment viol ati on was

the witten directions. The adm ssion of these directions was
error, but we do not agree that it “infect[ed] the entire trial
process.” Indeed, we have explicitly held that Fifth Anendnent

violations arising from custodial interrogation are subject to
harm ess error analysis under Brecht.?3? G ven this holding,
Burgess’ s argunent nust fail

We also agree with the district court that the adm ssion of
the witten directions was harnl ess error under Brecht. As noted
above, there was a wealth of evidence validly in the record that
provi ded overwhel m ng evidence of Burgess’s qguilt, including: his
statenents to friends and famly that he had injured or killed
sonmeone; his statenent to his brother that he had killed a woman
with his bare hands; the forensic report revealing that Cone was
strangl ed by hand; the phone calls that he nade using Cone’s cel
phone; and the fact that he was driving Cone’s car, which contai ned
her purse and other personal belongings, when he was captured

G ven this evidence, the adm ssion of the witten directions did

32 See Hopkins v. Cockrell, 325 F.3d 579 (2003) (holding that
adm ssion of a prisoner’s involuntary confession obtained in
violation of Mranda was “harnl ess error”).
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not have a “substantial and injurious effect or influence in
determining the jury's verdict.”*
\%

W do not have grounds for granting relied under § 2254(d)
unless we first find that the state court nmade an error of “clearly
establ i shed” law that is not harmless. W find no such violation
her e. The judgenent of the district court is AFFI RVED. The
State’s notion to strike Burgess’s Supplenental Letter Brief is

DENI ED.

33 Brecht, 507 U.S. at 623.
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