UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20626

UNI TED STATES OF AMERI CA,
Pl ai nti ff—-Appel | ant,
vVer sus
NESTOR SUERTE,

Def endant —Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

May 14, 2002
Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

At issue is whether, for extraterritorial application of the
Maritime Drug Law Enforcenent Act, 46 U S.C. App. 8 1901 et seq.,
the Fifth Anendnent’s Due Process C ause requires a nexus between
a foreign citizen and the United States, where the flag nation for
hi s vessel “has consented or wai ved objection to the enforcenent of
United States law by the United States”. ld. 8 1903(c)(1)(0O.
Requi ri ng such a nexus, the district court dism ssed the indictnent

for lack of jurisdiction. VACATED and REMANDED.



l.

Def endant Nestor Suerte, a Philippine national and resident of
Col onbi a, has apparently never entered the United States. The
Governnent al l eges the foll ow ng.

Suerte was captain of a freighter registered in Malta and
owned by a nenber of a Col onbian/Venezuelan drug trafficking
organi zation (DTO; he net in Venezuela with DTO nenbers in July
and August 2000 to coordinate l|loading the freighter, off the
northern coast of Venezuela, with 4900 kil ograns of cocaine for
transport to, and distributionin, Europe; the freighter apparently
departed Venezuel a on 11 August; the next day, an attenpt was nade,
usi ng speed boats, to transport the cocaineto it; after Venezuel an
| aw enf orcenent detected the boats, they took evasive action; as a
result, approximately 2700 kil ograns of the cocaine was |ost; and
the remai nder was stored for another attenpt.

The DTO tel exed Suerte plans for the second attenpt, to occur
at designated coordinates on 18 August; on 16 and 17 August,
however, Venezuel an authorities arrested sone of the DTO nmenbers,
thwarting the second attenpt; but, neverthel ess, on 17 August, the
freighter was at the vicinity of the designated rendezvous point,
in international waters.

The United States requested, and received, permssion from
Malta (the flag nation) to board and search the freighter. (Mre

specifically, Malta waived objection to the search, and the Coast



Guard issued a Statenent of No (bjection to the boarding team) A
search by the Coast Guard did not find cocai ne.

Approxi mately a week later, Mlta waived objection to the
enforcenent of United States | aws over the freighter and its crew.
The Governnent towed the vessel to the Port of Houston, Texas; on
2 Septenber, it was searched by United States Custons Speci al
Agents; found in Suerte’s cabin was a torn copy of the above-
referenced telex giving the date, tinme, and coordinates for the
second attenpt to | oad cocai ne; and al so found was an attache case
cont ai ni ng $3500 in $100 bills.

Suerte was arrested and i ndicted for conspiracy (as discussed
infra) to possess, with intent to distribute, nore than five
kil ograns of cocaine on board a vessel subject to United States
jurisdiction, inviolation of the Maritinme Drug Law Enf orcenent Act

(MDLEA), 46 U S.C. App. 8 1903. The Act provides, in pertinent

part:

(a) It is unlawful for any person ... on
board a vessel subject to the jurisdiction of
the United States ... to knowingly or
intentionally ... possess with intent to

distribute[] a controlled substance.

(c)(1) For purposes of this section, a
“vessel subject to the jurisdiction of the
United States” includes—

(O a vessel registered in a
foreign nation where the flag nation has



consented or wai ved objection to the
enforcenent of United States | aw by the United
St at es;

(j) Any person who attenpts or conspires
to conmt any offense defined in this chapter
shall be subject to the sane penalties as
those prescribed for the offense, t he
comm ssion of which was the object of the
attenpt or conspiracy.

| d. (enphasis added).

Suerte noved to dismss the indictnent for [lack of
jurisdiction, claimng that, because he did not have a nexus to the
United States, the Constitution does not permt the MDLEA to have
extraterritorial effect over him See United States v. Suerte, No.
H 00-CR-659-1, slip op. at 3 (S.D. Tex. 7 June 2001). Agr eei ng
Wth Suerte’s position, the district court reviewed international
| aw principles of extraterritorial jurisdiction, whi ch
“represent[ed] the different types of nexuses recogni zed under
international law, and thus, infornfed its] analysis”, id. at 5;
hel d no nexus existed between Suerte and the United States; and,
accordingly, dism ssed the indictnent.

.

The Governnment contends: the Due Process C ause does not
requi re an i ndi vi dual i zed nexus for extraterritorial application of
the MDLEA, alternatively, one exists. Normal |y, we would first

address the Governnent’s alternative position. This is because, as

a general, prudential rule, we have a “strong duty to avoid
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constitutional issues that need not be resolved in order to
determne the rights of the parties to the case under
consideration”. County Court of Uster County, N Y. v. Alen, 442
U S. 140, 154 (1979).

Whet her the Due Process O ause requires such a nexus, however,
is a much nore straightforward question than whether a Philippine
national and resident of Colonbia, engaged in a |arge-scale
conspiracy to traffic drugs internationally, but whose voyage is
not proceeding to the United States, has a nexus with this Country.
Therefore, it is appropriate to first consider the constitutional
question. W review de novo the district court’s holding. See,
e.g., United States v. Brown, 250 F.3d 907, 913 (5th Cr. 2001).

A

In addition to the Suprenme Court’s not having addressed
whet her there is such a nexus requirenent for the extraterritorial
reach of the MDLEA, this issue is one of first inpression for our
court.

1.

To date we have published only two opinions regarding the
MDLEA. See United States v. Bustos-Useche, 273 F.3d 622 (5th Gr
2001); Counpu v. United States, 107 F. 3d 290 (5th Cr.), wthdrawn
in part and superseded in part, 114 F.3d 64 (5th Cr. 1997).
Nei t her case concerns the due process constraints vel non governi ng

the MDLEA s extraterritorial reach



Bust os- Useche, however, approaches resolving the issue at
hand. That case involved a (presumably) Col onbian defendant,
aboard a Pananmani an vessel bound for Portugal through international
wat ers between Hi spaniola and Puerto Rico. Based on infornmation
provi ded by the Greek governnent, the United States suspected the
vessel of drug trafficking. Panama wai ved objection to the United
States’ boarding and searching the vessel. The flag-nation’s
consent to enforcenent of United States | aw was gi ven before trial
but after the Governnent’s search for, and sei zure of, drugs aboard
the vessel in international waters. Bust os- Useche, 273 F.3d at
624.

| n addressi ng whether this bel ated consent satisfied § 1903 s
statutory jurisdictional requirenents, we noted:

Because Panama consented to the enforcenent of
United States |aw over the [vessel] prior to
trial, the district court had jurisdiction
so long as the crimnal statute under
whi ch [the defendant] was prosecuted neets the
subject matter jurisdiction requirenments of
Article Ill of the United States Constitution
and 18 U S.C 8§ 3231 [(conferring original
jurisdiction on district courts for “offenses
against the laws of the United States”)].
Section 1903(a) defines a “law of the United
States” sufficiently enough to satisfy Article
1l and defines an “of fense agai nst the | aw of
the United States” sufficiently enough to
satisfy ... 8 3231. Therefore, the district
court had the authority to act on this case.



ld. at 628 n.6. This inplies that the only constitutional
constraint on jurisdiction under the MDLEA is to be found in
Article Ill, not the Due Process C ause.

2.

O the three circuits that have addressed the issue at hand,

only the Ninth Grcuit has held the Due Process C ause requires a
nexus.

a.

United States v. Davis, 905 F.2d 245 (9th G r. 1990), cert.

denied, 498 U. S. 1047 (1991), involved a British vessel seized in
international waters off California. A search of the vessel,
pursuant to Great Britain's consent, di scovered over 7000 pounds of
marijuana. 1d. at 247.

The vessel’s captain, Davis, who was not a United States
citizen, was prosecuted under the MJLEA and contested its
extraterritorial application. Because “[t]he Congress shall have
power ... [t]o define and puni sh Piracies and Fel onies commtted on
the high Seas, and O fenses against the Law of Nations” (Piracies
and Felonies Clause), U S Const. art. |, sec. 8, cl. 10, the Ninth
Circuit first decided that the clause “authorize[s] Congress to
give extraterritorial effect to the [MDLEA]”. Davis, 905 F. 2d at
248. The Ninth Grcuit qualified this holding: “In order to apply
extraterritorially a federal crimnal statute to a defendant

consistently wth due process, there nust be a sufficient nexus



between the defendant and the United States so that such
application would not be arbitrary or fundanentally unfair”. |Id.
at 248-49 (enphasis added; internal citation omtted).
Further rationale for the Ninth Crcuit’s nexus requirenent

was provided by United States v. Klimavicius-Viloria, 144 F. 3d 1249
(9th Gr. 1998), cert. denied, 528 U S. 842 (1999).

The nexus requi renent serves the sane purpose

as the “mninmum contacts” test in personal

jurisdiction. It ensures that a United States

court will assert jurisdiction only over a

def endant who “should reasonably anticipate

being haled into court” in this country.
ld. at 1257 (quoting Worl d-Wde Vol kswagen Corp. v. Wodson, 444
U S 286, 297 (1980)). (On the other hand, the Ninth Crcuit does
not require a nexus for stateless vessels, also covered by the
MDLEA, 8 1903(c)(1)(A). See United States v. Caicedo, 47 F.3d 370,
373 (9th Cr. 1995) (“Because stateless vessels do not fall within
the veil of another sovereign' s territorial protection, all nations
can treat them as their own territory and subject themto their
laws. ”).)

b.

The First and Third Crcuits have rejected a nexus
requi renment. In United States v. Cardales, 168 F.3d 548 (1st
Cr.), cert. denied, 528 U S 838 (1999), the First Crcuit

consi dered an MDLEA prosecution, pursuant to Venezuel a' s consent,

of crew nenbers of a Venezuel an vessel boarded and searched 150



mles south of Puerto Rico. Id. at 551-52. |In addressing whet her
t he Due Process O ause required a nexus, Cardal es noted, as had the
Ninth Crcuit in Davis: “To satisfy due process, our application
of the MDLEA nust not be arbitrary or fundanentally unfair”. |d.
at 553 (enphasi s added).

“I'n det erm ni ng whet her due process [was] satisfied’”, Cardal es
consulted international law principles for “guidfance]” and
concluded that the MJLEA satisfies both the *“territoria
principle”, under which “a ‘state has jurisdiction to prescribe and
enforce a rule of law in the territory of another state to the
extent provided by international agreenment with the other state'”

id. (quoting United States v. Robinson, 843 F.2d 1, 4 (1st Gr.),

cert. denied, 488 U 'S 834 (1988)), and, especially, the

“protective principle”, under which a state nmay assert
jurisdiction over a person whose conduct outside the [state’s]
territory threatens the [state’s] security’ ”, id. (quoting
Robi nson, 843 F.2d at 3).

Concerning the protective principle, Cardales observed that

Congress had expressly found that trafficking in controlled
subst ances aboard vessels is a serious international problemandis
uni versally condemmed|[, and] ... presents a specific threat to the
security ... of the United States’”. 1d. (alteration in original;
quoting 46 U.S.C. App. 8 1902). In that light, Cardal es held due

process did not require the Governnent to prove a nexus.
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When the foreign flag nation consents to the
application of United States |law, jurisdiction
attaches under the statutory requirenents of
the MDLEA wi thout violation of due process or
the principles of international |aw because
the flag nation’s consent elimnates any
concern that the application of United States
| aw may be arbitrary or fundanentally unfair.

The court was careful, however, to note that it did not view
t he MDLEA as a congressional override of international law. 1d. at
553 n.2. “To the extent ... international lawrequires a nexus to
the United States, that nexus requirenent ... is satisfied by the
foreign flag nation’s authorization to apply U S. law to the
defendants [the territorial principle] and by the congressional
finding that drug trafficking aboard vessels threatens the security
of the United States [the protective principle].” Id.

The Third Grcuit (which earlier rejected a nexus requirenent
for NMDLEA prosecutions involving stateless vessels, see United
States v. Martinez-Hi dalgo, 993 F.2d 1052 (3d Gr. 1993), cert.
denied, 510 U.S. 1048 (1994)), follows a sim | ar approach. United
States v. Perez-Oviedo, 281 F.3d 400 (3d Gr. 2002), involved the
MDLEA prosecution of a foreign captain of a Panamani an-regi stered
vessel, which was sailing from Col onbi a to Canada when i ntercepted
by the Coast Guard north of Trinidad and Tobago. ld. at 401.
After Panama wai ved obj ection, a search uncovered over two tons of

cocai ne. | d.
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After noting that “*8 1903(d) [(providing that “a failure to
conply with international law shall not divest a court of
jurisdiction or otherwi se constitute a defense”)] expresses the
necessary congressional intent to override international lawto the
extent that international |law mght require a nexus to the United
States’”, id. at 403 (quoting Martinez-Hi dal go, 993 F. 2d at 1056),
the court held that no due process violation occurred from the
MDLEA' s extraterritorial application because “drug trafficking is
condemmed wuniversally by lawabiding nations”, id., and “[t]he
Panamani an gover nnent expressly consented to the application of the
MDLEA”, id. The court found the second fact particularly
conpel l'i ng: “Such consent from the flag nation elimnates a
concern that the application of the MDLEA may be arbitrary or
fundanentally unfair”. I|d.

C.

In addition, in United States v. Mena, 863 F.2d 1522 (1l1lth
Cr.), cert. denied, 493 U S 834 (1989), while not expressly
ruling on a nexus requirenment vel non, the Eleventh Crcuit upheld
the MDLEA against a due process challenge for vagueness. Mena
i nvol ved the prosecution, wth Honduran consent, of foreign
defendants arrested aboard a Honduran vessel in international
waters east of the Bahanas. The defendants claimed as
unconstitutionally vague 8 1903's term “vessel subject to the

jurisdiction of the United States”.
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Noting that due process requires “[s]tatuory |anguage [toO]
convey ‘sufficiently definite warning as to the proscri bed conduct
when neasured by common understanding and practices[]’”, i1d. at
1527 (quoting Jordan v. DeGeorge, 341 U. S. 223, 231-32 (1951)), the
court concl uded:

There is nothing vague about the statute.
Congress has provided clear notice of what
conduct is forbidden.... Those enbarking on
voyages wth holds laden wth illicit
narcotics, conduct which is contrary to |aws
of all reasonably devel oped | egal systens, do
so wth awareness of the risk that their

governnent may consent to enforcenent of the
United States’ |aw against the vessel.

| d. (enphasis added; quoting United States v. Gonzalez, 776 F.2d
931, 940-41 (11th Cr. 1985)). As discussed infra, the sane is
true for those who conspire to commt an of fense proscribed by the
VDLEA
B

The opi nions by these circuits do not discuss several sources
of law which, although not dispositive of the present issue,
provide us great assurance that, “where the flag nation has
consented or waived objection to the enforcenent of United States
| aw by the United States”, 8§ 1903(c)(1)(C), due process does not
require a nexus for the MDLEA s extraterritorial application.
Those sources include: the Constitutional Convention debate
surrounding the Piracies and Fel onies O ause (“The Congress shal

have Power ... [t]Jo define and punish Piracies and Felonies
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commntted on the high Seas, and O fenses against the Law of
Nations”); the earliest exercise of Congressional power under the
cl ause; and Suprene Court opinions review ng that exercise.
1

Concerning the Piracies and Fel onies C ause, the Commttee of
Detail’s draft Constitution, submtted to the Convention on 6
August 1787, woul d have enpowered Congress “[t]o declare the | aw
and puni shnent of piracies and felonies commtted on the high seas,
and t he puni shnent of counterfeiting the coin of the United States,
and of offences against the | aw of nations”. 2 RECORDS OF THE FEDERAL
CONVENTION OF 1787 182 (Max Farrand ed., 1999) (enphasis added).
Subsequent debate over the clause primarily concerned the propriety
of granting the power to both punish and declare and whet her the
| atter power should read “declare”, “designate”, or “define”. See

id at 315-16.

There was apparently no debate regardi ng constraints vel non
on the clause’s extraterritorial reach. It would seemthat, had
they been of concern, the matter would have been discussed,
especi al |y because the clause contains “the only specific grant of
power to be found in the Constitution for the punishnent of
of fenses outside the territorial Iimts of the United States”.
CONGRESSI ONAL  RESEARCH SERVI CE, LIBRARY OF CONGRESS, THE CONSTI TUTION OF THE

UNI TED STATES, ANALYSIS AND | NTERPRETATION, S. Doc. No. 103-6, at 304
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(Johnny H Killian & George A Costello eds., 1992) (S. Doc. No
103- 6) .

The First Congress pronptly enacted far-reaching | egislation
under the Piracies and Felonies power. In April 1790,
approxi mately seven nonths after proposing the Bill of Rights to
the States (25 Septenber 1789), Congress approved An Act for the

Puni shnent of Certain Crines Against the United States (1790 Act).

It provides, in part: in 8 8, “[t]hat if any person or persons
shall commt upon the high seas ... nurder or robbery, ... every
such offender shall be ... adjudged ... a pirate and felon, and

bei ng t hereof convicted, shall suffer death”; and, in § 12, “[t] hat
if any ... person shall commt mansl aught er upon the hi gh seas,
such person ... so offending, and bei ng thereof convicted, shall be
i npri soned not exceeding three years, and fined not exceedi ng one
t housand dol lars”. Act of 30 Apr. 1790, ch. 9, 1 Stat. 112, 113-15
(enphasi s added).

For purposes of this appeal, perhaps the nost striking aspect
of the 1790 Act is that many of its provisions regarding crinmes on
the high seas apply to “any person”. (Enphasi s added.) It is
inportant to note, especially in a case in which at issue is the
constitutionality of another exercise of the Piracies and Fel oni es
power, that, at the tine it passed the 1790 Act, the First Congress
had already drafted the Fifth Anmendnent and proposed it to the

St at es.
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Wi | e that Amendnent was not ratified until 15 Decenber 1791,
during “[t]he debates [in August 1789 for] what becane the Fifth
Amendnent ... there was no hint ... of any intention, by the
adoption of that anmendnent, to deprive Congress of this [Piracies
and Fel oni es] power expressly and uncontroversially granted to it
by the Convention”. A. Mark Weisburd, Due Process Limts on
Federal Extraterritorial Legislation?, 35 Coum J. TRANSNAT' L L
379, 421 (1997) (citing 1 ANNALS oF Cong. 753 (Joseph Gales ed.,
1789)). Inthis regard, the First Congress, which drafted the 1790
Act and the Amendnent, “included 20 Menbers who had been del egat es
to the [Constitutional] Convention”. Bowsher v. Synar, 478 U S
714, 724 n.3 (1986).

2.

Early Supreme Court opinions addressing extraterritorial
applications of the 1790 Act intimate that the Fifth Amendnent
I Nposes no nexus requirenment on the reach of statutes crimnalizing
f el oni ous conduct by foreign citizens on the high seas. In United
States v. Palner, 16 U S. 610 (1818), the Court considered, inter
alia, whether the United States had jurisdiction, pursuant to § 8
of the 1790 Act, to try, and punish, foreign citizens who had, on
t he hi gh seas, boarded and robbed a foreign-owned vessel manned by
a Spani sh crew.

In answering “whether th[e] act extends farther than to

Anmerican citizens, or to persons on board Anerican vessels, or to
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of fences conmmtted against citizens of the United States”, id. at

630, Chief Justice Marshall stated for the Court:
The constitution having conferred on congress
the power of defining and punishing piracy,
there can be no doubt of the right of the
| egislature to enact |aws punishing pirates,
al t hough they may be foreigners, and nay have
commtted no particular offence against the
United States. The only question is, has the
| egi slature enacted such a law? Do the words
of the act authorize the courts of the Union
to inflict its penalties on persons who are
not citizens of the United States, nor sailing

under their flag, nor offending particularly
agai nst thenf

|d. at 630-31 (enphasis added).

The Court answered in the negative. After enphasizing the
generality of the | anguage enpl oyed by the 1790 Act in setting its
reach (e.g., “any captain, or mariner of any ship or vessel”; "“any
seaman”; “any person or persons”), the Court stated: “Every nation
provides for such offense[s] the punishnent its own policy my
dictate, and no general words of a statute ought to be construed to
enbrace them when commtted by foreigners against a foreign
governnent”. 1d. at 632-33 (enphasis added). Therefore, the Court
concluded that, as a statutory matter, “the crinme of robbery,
commtted by a person on the high seas, on board of any ship or
vessel belonging exclusively to subjects of a foreign state, on
persons within a vessel belonging exclusively to subjects of a
foreign state, is not a piracy wwthin the true intent and neani ng

of the act”. |d. at 633-34 (enphasis added).
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Palmer is an illustration of the well-established canon of
construction espoused by Chief Justice Marshall in Murray v. The
Schooner Charming Betsy, 6 U S. 64 (1804): “[Aln act of Congress
ought never to be construed to violate the law of nations if any
ot her possible construction remains....” 1d. at 118. Later, the
Court enphasized in Lauritzen v. Larsen, 345 U S. 571 (1953),
however, that this canon “is not, as sonetines is inplied, any
i npai rment of our own sovereignty, or limtation of the power of
Congress”. 1d. at 578.

Wil e the constraints vel non inposed by the Fifth Amendnent
on extraterritorial application of |aws enacted pursuant to the
Piraci es and Fel oni es O ause nay not have been directly at issue in
Pal nmer, Chief Justice Marshall’s assessnent of the rel evant inquiry
regarding extraterritorial applications —“The constitution having
conferred on congress the power of defining and punishing piracy,

[t]he only question is, has the legislature enacted such a
| aw?” — arguably renoves any doubt that such enactnents conport
wth the Fifth Amendnent. And while at issue was Congress’ power
to define and puni sh piracies, Chief Justice Marshall’s assessnent
should apply with equal weight to felonies such as at issue here,
a parallel provision within the sane constitutional clause.

Q her case law interpreting the 1790 Act suggests
international law principles are in sone way inherent in the

Piracies and Felonies Clause. In United States v. Furlong, 18 U S.
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184 (1820), the Court considered, in dictum whether Congress coul d
puni sh a murder, comm tted upon the high seas, by one foreign crew
menber agai nst another aboard a foreign vessel. ld. at 193-98
Justi ce Johnson opined for the Court: “lI amled to the concl usion,
that [8§ 8 of the 1790 Act] does not extend the punishnent for
murder to the case of that offence commtted by a foreigner upon a
foreigner in a foreign ship. But otherwise as to piracy, for that
isacrime wthin the acknow edged reach of the puni shing power of
Congress”. 1d. at 197 (enphasis added).

Addressing the fact that, in 8 8 of the 1790 Act, Congress had
decl ared nurder commtted upon the high seas to be piracy, Justice
Johnson further concl uded: “[Murder and piracy] are things so
essentially different in their nature, that not even the
omni potence of | egislative power can confound or identify theni.
Id. at 198. He conti nued:

If, by calling nurder piracy, it mght assert
a jurisdiction over that offence conmtted by
a foreigner in a foreign vessel, what offence
m ght not be brought within their power by the
sanme device? The nost offensive interference
with the governnents of other nations m ght be
def ended on the precedent. Upon the whol e,

am satisfied that Congress [did not] intend[]

to punish murder in cases with which they had
no right to interfere...

ld. at 198 (first enphasis in original).

In short, it appears Justice Johnson thought Congress’

Piracies and Felonies power extends only so far as permtted by
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international law. That position may be at |oggerheads, however,
wWth nore recent pronouncenents by the Court. See, e.g.,
Lauritzen, 345 U S. at 578 (as discussed supra, noting that the
canon of construction announced in The Charm ng Betsy “is not, as
sonetinmes is inplied, any inpairnment of our own sovereignty, or
limtation of the power of Congress”); Hartford Fire Ins. Co. v.
California, 509 U S. 764, 815 (1993) (Scalia, J., dissenting in
part) (“Though it clearly has constitutional authority to do so,
Congress is generally presuned not to have exceeded t hose custonmary
international-law limts on jurisdiction to prescribe.” (Enphasis
added.)).

The opinions addressing the reach of the 1790 Act are of
significance to our consideration of the MDLEA s reach. Those
opi ni ons concern an exerci se of power, pursuant to the Piracies and
Fel onies O ause, by a Congress which, as noted, had sone nenbers
who had drafted that clause, the 1790 Act, and the Fifth Arendnent.
Wi | e none of these cases addresses whet her the Fifth Arendnent has
any applicability to exercises of power under the Piracies and
Fel oni es C ause, neither the Fifth Anendnent generally, nor its Due
Process C ause specifically, was flagged as an issue in any of
t hem In fact, in addressing an 1819 law providing for the
puni shment of piracy on the high seas, the Court noted that,
“notw t hstandi ng a series of contested adjudications on [§8 8 of the

1790 Act], no doubt has hitherto been breathed of its conformty to

19



the constitution”. United States v. Smith, 18 U. S. 153, 158 (1820)
(enphasi s added).
3.

In the light of this rich history, and for the i ssue at hand,
it is not necessary to decide whether the Due Process d ause
i nposes no constraints on the extraterritorial application of the
VDLEA. For exanple, in previously considering whether a
predecessor to the MDLEA required a nexus for statel ess vessels,
our court noted:

[§iven the clear authority of Congress in the
prem ses, [citing the Piracies and Fel onies
Cl ause], the rel evance of international lawto
the problem at hand is as a reflection of
Congr essi onal i nt ent rat her than as a
limtation on the power of Congress, at | east

where, as here, there is no basis for any
cl ai mof due process violation.

United States v. Alvarez-Mna, 765 F.2d 1259, 1266 (5th G r. 1985)
(enphasi s added).

Accordingly, we hold that, for the MDLEA i ssue at hand, and to
the extent the Due Process Clause nmay constrain the MLEA s
extraterritorial reach, that clause does not inpose a nexus
requi renent, in that Congress has acted pursuant to the Piracies
and Fel onies C ause. Again, that clause is “the only specific
grant of power to be found in the Constitution for the puni shnent
of offenses outside the territorial limts of the United States”.

S. Doc. No. 103-6, at 304.
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Assum ng, arguendo, that resolution of this issue does require
consulting international law, the MDLEA' s application to Suerte
still passes constitutional nuster because, on these facts,
international |aw does not require a nexus.

1.

Mal ta, wunder whose flag Suerte’s vessel was registered,
consented to the boarding and search of his vessel, as well as to
the application of United States law. A flag nation’s consent to
a seizure on the high seas constitutes a waiver of that nation’s
rights under international law. See United States v. WIllians, 617
F.2d 1063, 1090 (5th G r. 1980) (en banc). “[l]nterference with a
ship that would otherw se be unlawful under international law is
permssible if the flag state has consented”. RESTATEMENT ( THIRD) OF
FOREI GN RELATI ONS LAW OF THE UNI TED STATES 8 522 cnt. e (1987); see al so
Robi nson, 843 F.2d at 4.

Along this line, and as noted, the NDLEA provides: “[ Al
‘vessel subject to the jurisdiction of the United States’ i ncludes

a vessel registered in a foreign nation where the flag nation
has consented or waived objection to the enforcenent of United
States law by the United States”. 46 U S.C. App. 8 1903(c)(1)(CO.
This codifies the above-descri bed generally accepted principle of
international |aw a flag nation may consent to another’s
jurisdiction. See RESTATEMENT (THIRD) 8 522 reporters note 8 (the

MDLEA “confirnmed the practice” of relying on informal grants of
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consent by flag nations (enphasis added)); THoMAS J. SCHOENBAUM
ADM RALTY AND MARI TIVE LAW 8 3-12 n. 41 (3d ed. 2001) (the principle that
flag-nation consent satisfies international |aw requirenents “is
confirmed by the MDLEA’ (enphasis added)). Such an agreenent
between the United States and a flag nation to apply United States
| aw on a flag-nation vessel may be nade informally. Robinson, 843
F.2d at 4; see al so RESTATEMENT (THIRD) 8 301 & cmt. b. (international
agreenents need not be formalized, nor need they be in witing).
2.

Mai ntai ning that Malta's consent is irrel evant, Suerte asserts
that, because no drugs were found on his vessel, he was not in
violation of United States |aw when his vessel “was converted in
effect to Anerican territory” by Malta s consent.

a.

This claimhas no nerit. As noted earlier, we held recently:
“The only statutory prerequisite to the district court’s
jurisdiction under section 1903(c)(1)(C is that the flag nation
consent to the enforcement of United States |aw before trial”.
Bust os- Useche, 273 F. 3d at 627 (enphasis added).

b.

Even accepting Suerte’s contention, we note he was not charged
with drug possession; instead, he was charged with conspiracy to
possess with intent to distribute. “A conspiracy is ‘an agreenent

by two or nore persons to conmt one or nore unlawful acts and an
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overt act by one of the conspirators in furtherance of the
conspiracy.”” United States v. Thomas, 12 F.3d 1350, 1356 (5th
Cr.) (quoting United States v. Roneros, 600 F.2d 1104, 1106 (5th
Cr. 1979), cert. denied, 444 U S. 1077 (1980)), cert. denied, 511
U S 1114 (1994). “If the totality ... of evidence is adequate to
show a concert of action, all the parties working together
understandingly, with a single design for the acconplishnment of a
comon pur pose[,] then the conspiracy may be found.” United States
v. Perez, 489 F.2d 51, 61 (5th Gr. 1973), cert. denied, 417 U S
945 (1974).

As alleged by the Governnent: neetings during which Suerte
agreed to receive and transport the cocai ne occurred i n Venezuel a;
he was working with others with a single design for a comobn
purpose at the time the United States requested and received
perm ssion fromMalta to board and search his vessel; and, he was
then acting in furtherance of that comobn purpose — he was
assisting and awaiting the second attenpt to |oad cocaine by
positioning his vessel in the vicinity of the coordi nates provi ded
by the telex (found in the search of his cabin) designating the
| ocation for that attenpt.

In this Ilight, application of the MJLEA to Suerte is
perm ssi bl e; a nexus between his conduct and the United States is

not required. Rejecting a nexus requirenment will not result in the
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unrestrained, global |aw enforcenent by the United States decried
by Suerte.

Agai n, the power “to define and punish Piracies and Fel oni es
commtted on the high seas, and Ofenses against the Law of
Nations” is “the only specific grant of power to be found in the
Constitution for the puni shnent of offenses outside theterritorial
limts of the United States”. S. Doc. No. 103-6, at 304 (enphasis
added). The MDLEA represents an extrenely limted exercise of that
power. For certain persons not aboard United States vessels or in
United States custons waters, it proscribes drug trafficking only
aboard a stateless vessel or, as in the case at hand, a vessel
whose flag nation consents to enforcenent of United States | aw.

Enf orcenent of the MDLEA in these circunstances is neither
arbitrary nor fundanental ly unfair (the due process standard agreed
upon by Suerte and the Governnent). Those subject toits reach are
on notice. |In addition to finding “that trafficking in controlled
subst ances aboard vessels ... presents a specific threat to the
security and societal well-being of the United States”, Congress
has also found that such activity “is a serious international
problem and is universally condemmed”’. 46 U.S.C. App. 8§ 1902
(enphasis added). Along this line, the United Nations Convention
Against Illicit Traffic in Narcotic Drugs and Psychotropic
Subst ances, opened for signature 20 Dec. 1988, 28 |I.L.M 493, to

which Malta and the United States are signatories, provides as its
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purpose: “to pronote cooperation anong the Parties so that they
may address nore effectively the various aspects of illicit traffic
in narcotic drugs and psychotropic substances having an
i nternational dinension”. |Id. art.2.
L1,
For the foregoing reasons, we VACATE the dism ssal of the
indictnment in this case and REMAND for further proceedi ngs.

VACATED and REMANDED
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