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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-20723

NATI ONAL UNI ON FI RE | NSURANCE COVPANY OF PI TTSBURGH, PA,

Pl ai ntiff-Counter Defendant-Appell ee,

VERSUS

MARK A. W LLIS,

Def endant - Count er C ai mant - Appel | ant .

Appeal fromthe United States District Court
For the Southern District of Texas

June 25, 2002
Bef ore DUHE, DeMOSS, and CLEMENT, Circuit Judges.

DeMOSS, Circuit Judge:

Appel lant, Mark A. Wllis (WIIlis), brought this appeal asking
this Court to reverse the district court's granting of summary
judgnent in favor of appellee, National Union Fire |Insurance
Conpany of Pittsburgh, PA (National Union). The district court
found that WIlis was not entitled to coverage under a directors,
officers, and corporate liability insurance policy issued by

Nat i onal Uni on t o Equal Net Conmuni cati ons Cor porati on ( Equal Net) of



which WIlis was an officer. W affirm

BACKGROUND

Nat i onal Uni on brought an action against WIllis, who was an
of ficer and director of Equal Net, seeking a declaratory judgnent
that WIlis was not entitled to coverage under any of three
directors, officers, and corporate liability insurance policies
i ssued by National Union to Equal Net. The first policy covered the
time period of March 8, 1998, to March 9, 1999 (1998 policy). The
second policy covered the tinme period of March 8, 1999, to March 8,
2000 (1999 policy). The third policy covered the tine period of
March 8, 2000, to March 8, 2001 (2000 policy). Equal Net
i ntervened.

A United States magi strate judge granted summary judgnent in
favor of National Union. Furthernore, the district court granted
National Union's notionto dismss WIIlis' counterclains for extra-
contractual liability. Thereafter, EqualNet dismssed its
intervention and is not a party to the present appeal.

This appeal stens from a cause of action brought by
Cyber Serve, Inc., WSHS Enterprises, Inc., and WIlIliam Stuart
(collectively “CyberServe”) on Septenber 21, 1998, agai nst
Equal Net, Netco AcquisitionL.L.C., WIllis, and WIlis Goup L.L.C

in the 215th District Court of Harris County, Texas. The action



asserted clains against Wllis for fraud, fraud in the i nducenent,
statutory fraud in a stock transaction, tortious interference with
a contract, and conspiracy. In addition, clains for breach of
contract and quantumneruit were all eged agai nst Equal Net and the
WIllis Goup. The plaintiffs filed their fourth anmended petition
in March 2000, adding a claim for negligent msrepresentation
against WIllis, the WIIlis Goup, and Equal Net. The added
negligent msrepresentation claim was based on the sane all eged
m srepresentations underlying the fraud, fraudul ent i nducenent, and
statutory fraud clains. Furthernore, the factual basis of the
fourth anended petition was the sane as that used in the original
petition.

Not abl y, National Union was first notified of the [awsuit by
Equal Net on February 29, 2000. The first time WIlis notified
National Union of the lawsuit was by letter dated May 11, 2000.
Nati onal Union denied coverage and declined to advance defense
costs to WIIlis because, in accordance wth paragraph 7 of the
policies, the clainms were not tinely reported. WIIlis and Equal Net
did not dispute that they failed to notify National Union of the
Cyber Serve | awsuit during the 1998 policy period. WIIlis, however,
argued that he was not required to give notice of a |awsuit unl ess
a claim asserted against him was covered by the ternms of the
policy.

Therefore, WIlis asserted that he was not required to notify
National Union until after the fourth anended petition was filed in
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March 2000. The three previously anended petitions, according to
WIllis, asserted intentional torts that fell within the policy
exclusion for clains “arising out of, based upon, or attributable
to the coomtting in fact of any crimnal or deliberate fraudul ent
act.” As a result, WIlis clained that his WMy 11, 2000,
notification to National Union was tinely to provi de coverage under
the 2000 policy.

The district court determned that WIlis was not entitled to
coverage under any of the three policies and granted summary
judgnent in favor of National Union. The court concl uded that
WIllis should have given notice to National Union in 1998 when he
was first nade aware of circunstances that could reasonably be
expected to give rise to a claimagainst him National Fire Ins.
Co. v. WIlis, 139 F. Supp. 2d 827, 835 (S.D. Tex. 2001). In
addition, the court concluded that the clains nade in the fourth
anended petition were “expressly excluded fromthe coverage of the
policy because they allege, arise out of, are based upon, or are
attributable to a pending or prior litigation or allege or derive
from the same or essentially the sane facts as alleged in such
pending litigation.” Id. WIIlis now appeals the district court's

deci si on.

STANDARD OF REVI EW

Revi ew of the district court's granting of summary judgnent is



de novo. Harris v. Rhodes, 94 F.3d 196, 197 (5th Gr. 1996)

Summary judgnent nmay be granted “if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law” Fep. R Qv. P. 56(c). Al disputed
facts and reasonable inferences are viewed “in the [|ight npst
favorable to the nonnoving party.” Duffy v. Leading Edge Prods.,

44 F.3d 308, 312 (5th Gr. 1995).

DI SCUSSI ON

The issue before this Court is whether the district court
erred in granting summary judgnent in favor of National Union
having found that WIllis failed to provide tinely notice of the
clains or potential clains asserted against himas required by his
i nsurance policy. This Court has clearly identified that Texas | aw
requi res an insurance policy to be construed agai nst the insurer
and in favor of the insured. See Lubbock County Hosp. Dist. v.
National Union Fire Ins. Co, 143 F.3d 239, 242 (5th Cr. 1998);
National Union Fire Ins. Co. v. Hudson Energy Co., 811 S.W2d 552,
555 (Tex. 1991); Blaylock v. American Guarantee Bank Liab. Ins.
Co., 632 S.W2d 719, 721 (Tex. 1982). As a result, an insurance
policy's exceptions and limtations are construed in favor of the

insured in order to avoid exclusion of coverage. Puckett v. U S.
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Firelns. Co., 678 S.W2d 936, 938 (Tex. 1984). Furthernore, when
interpreting an insurance policy, courts nust consider that the
primary goal is to give effect to the witten expression of the
parties' intent. Balandran v. Safeco Ins. Co. of Am, 972 S. W2d
738, 741 (Tex. 1998). 1In so doing, courts are to ensure the policy
isinterpreted in such a way as to give effect to each termin the
contract so that none will be rendered neani ngless. Lynch Props.
Inc. v. Potomac Ins. Co., 140 F.3d 622, 626 (5th Cr. 1998);
Kel | ey- Coppedge, Inc. v. H ghlands Ins. Co., 980 S.W2d 462, 464
(Tex. 1998). In addition, all provisions of the policy should be
considered with reference to the whole contract so that no
provisionis controlling. State FarmLife Ins. Co. v. Beaston, 907
S.W2d 430, 433 (Tex. 1995).

The insurance policies at issue here are “clains-nade”
policies. To invoke coverage under a clains-nmade policy, a claim
must be made agai nst the insured during the coverage period of the
policy and the insured nust notify the insurer of the claimduring
t he sanme period. Matador PetroleumCorp. v. St. Paul Surplus Lines

Ins. Co., 174 F.3d 653, 658-59 & n.2 (5th Cr. 1999). The

insured's giving notice to the insurer triggers coverage. |d. at
659. Further, wunder a clains-nmade policy, insurers nay deny
coverage if notice is not given tinely. Id.

A. WIllis'" Contentions

WIllis argues that he is entitled to coverage under the 2000
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policy for the negligent m srepresentation claimnade against him
in April 2000 when CyberServe and the other plaintiffs in the
underlying lawsuit filed their fourth anmended petition. WIllis
first conplains that the district court's ruling was erroneous
because it m sconstrued the applicable notice provisions under
section 7(c) of the policy. See WIlis, 139 F. Supp. 2d at 832.

Section 7(c) provides:

(c) If during the Policy Period or during the D scovery
Period (if applicable) the Conpany or the Insureds shall
becone awar e of any circunstances whi ch nmay reasonably be
expected to give rise to a Caimbeing nade agai nst the
| nsureds and shall give witten notice to the Insurer of
the circunstances and the reasons for anticipating such
aCaim wth full particulars as to dates, persons, and
entities invoked, then any C aim which is subsequently
made against the Insureds and reported to the Insurer
al l eging, arising out of, based upon or attributable to
such circunstances or alleging any Wongful Act which is
the sane as or related to any Wongful Act alleged or
cont ai ned i n such ci rcunst ances, shall be consi dered nade
at the tinme such notice of such circunstances was given.

According to WIlis, requiring the insured to give notice of
circunstances likely to give rise to a claimignores the plain
| anguage of the insurance policy's notice requirenent. WIllis
contends that the applicable provision “permtted but did not
require M. WIlis to give notice of any circunstances whi ch m ght
reasonably be expected to give rise to a claimbeing mde agai nst
himthat had not yet resulted in a claimthat is covered by the
policies.”

Second, WIllis argues that the district court m sconstrued t he

scope of the policy's exclusions concerning pending litigation



The district court held that the negligent m srepresentation clains
asserted in the fourth anended petition were excluded fromcoverage
under excl usion cl ause 4(e) because “they allege, arise out of, are
based upon, or are attributable to a pending or prior litigation or
allege or derive fromthe sane or essentially the sane facts as
alleged in such pending or prior litigation.” ld. at 835.
Excl usi on cl ause 4(e) provides the insurer does not have to nake a
paynment in connection with a claimagainst an insured:

(e) alleging, arising out of, based upon or attributable

to any pending or prior litigation as of the Continuity

Date, or alleging or derived fromthe sane or essentially

the sanme facts as alleged in such pending or prior

litigation.
According to WIllis, the court's interpretation of exclusion cl ause
4(e) ignores the controlling | anguage “as of the Continuity Date.”
Under the policy, the Continuity Dates were in 1995 and 1996, which
were well before the institution of the underlying CyberServe
litigation initiated in 1998. Simlarly, WIllis notes that the
court erred in concluding that exclusion 4(d) deprived him of
coverage. Exclusion clause 4(d) provides the insurer need not nake
a paynent for a claim

(d) alleging, arising out of, based upon or attributable

to the facts alleged, or to the sane or rel ated Wongful

Acts alleged or contained, in any claimwhich has been

reported, or in any circunstances of which notice has

been given, under any policy of which this policy is a

renewal or replacenent or which it may succeed in tine.

According to WIlis, because his claim was made under the 2000

policy, which was a renewal or replacenent policy, exclusion 4(d)



does not apply.

Third, WIIlis contends that the district court failed to
appropriately distinguish between intentional clains and negligent
m srepresentation clains. Specifically, WIlis argues that the
court concluded that the deliberate fraud exclusion did not reach
the clains asserted in the original petition. Therefore, according
to WIllis, National Union did not have be contacted until after the
petition was anended for the fourth tine.

Fourth, WIIlis argues that the court erroneously applied
contractual interpretation principles to the insurance policies.
According to WIllis, the district court's decision was based on
| egal doctrines that were designed to protect insureds but were
m sapplied to deprive himof his insurance.

B. Nat i onal Union's Contentions

Nati onal Union contends that the addition of the negligent
m srepresentation claim in the fourth anmended petition did not
constitute a newclaim as WIIlis argues. Rather, National Union
argues that holding otherwise would require courts “to consider
each area of recovery as a separate claim” Therefore, according
to National Union, the “clainf is the demand for damages initially
made in the first petition filed by the plaintiffs in the
underlying lawsuit. As a result, National Union argues that the
1998 policy applies to this case.

Further, National Union contends that the policies in question



do not limt the notice provisions to only covered clains.
According to National Union, “if aninsuredis free to nmake its own
coverage determ nation and decided to notify its insurer of aclaim
only when the insured wi shes to do so, then the notice provisions
in clai mmade policies beconme neaningless.” 1In addition, Nationa
Uni on di sputes WIIlis' contention that coverage was never triggered
in the original petition because only acts of intentional,
del i berate conduct were all eged. Rat her, National Union argues
t hat under the express | anguage of the policy, only a finding that
the insured actually comnmtted the alleged crimnal or deliberate
fraudulent act wll nake the exclusion applicable. Mor eover,
Nati onal Union argues that statutory fraud, which was alleged in
the original petition, does not require proof of scienter to
recover actual damages. Therefore, National Union contends that
actual damages coul d be awarded “w thout ever having to find that
WIllis had commtted in fact any deliberate fraudul ent act.”
Lastly, National Union argues that WIIlis' contention that
excl usion 4(d) does not apply to the present case because he never
reported the claim until the 2000 policy period is erroneous.
National Union notes that “EqualNet, of which WIlis was an
officer, reported the claim to National Union during the 1999
policy period.” Thus, according to National Union, the initia
claim had been reported under a prior policy period, which

triggered exclusion 4(d).
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C. Anal ysi s

The original petitioninthe underlying Cyber Space | awsuit was
filed on Septenber 21, 1998. The fourth anended petition, which
i ncl uded the negligent m srepresentation claim was filed on Apri
11, 2000. As noted above, WIIlis argues that the negligent
m srepresentation falls under the 2000 policy that covers the tine
period of March 8, 2000, to March 8, 2001. Nat i onal Uni on,
however, contends that the negligent msrepresentation claimis
part of the initial lawsuit and, therefore, falls under the 1998
policy that covers the tine period of March 8, 1998, to March 9,
1999. The district court concluded that WIlis was forecl osed from
relying on the 2000 policy for coverage arising fromthe negligent
m srepresentation claim The district court reached this
concl usi on because the clains made in the fourth anended petition
“arise out of, are based upon, or are attributable to a pending or
prior litigation, or allege or derive fromthe sane or essentially
the sane facts as alleged in such pending or prior litigation, and
thus are expressly excluded from the coverage of the [2000]
policy.” WIlis, 139 F. Supp. 2d at 835.

We agree with the district court. All three policies define
“Claintf as “a civil . . . proceeding . . . which is commenced by
service of a conplaint or simlar pleading.” Under this
definition, theinitial conplaint brought by Cyber Serve “comenced”

this civil proceeding as a whole. Under this plain reading of the
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contract's | anguage, anended conplaints cannot comence a civil
proceeding that has already been comenced by the filing and
service of the initial conplaint. Any other reading would result
inone lawsuit qualifying as two different civil proceedi ngs. See,
e.g., FeD. R Gv. Pro. 3 (“Acivil action is comenced by filing a
conplaint with the court.”); Tex. R Qv. P. 22 (“A civil suit in
the district or county court shall be commenced by a petition filed
in the office of the clerk.”); Ameriwood Indus. Int'l Co. .
Anerican Cas. Co., 840 F. Supp. 1143, 1152 (WD. Mch. 1993) (“A
suit begins in federal court with the filing of a conplaint. After
the original filing, the suit is considered to be pending. Thus
the anmendnent of the . . . conplaint . . . does not constitute a
new filing of the case.”) (citations omtted); see also 4 CHARLES
ALAN WRI GHT & ARTHUR R. M LLER, FEDERAL PRACTI CE AND PROCEDURE 8§ 1052 (3d ed.
2002) (describing the commencenent of a civil action with the
filing of a conplaint). This is particularly true when, as inthis
case, the anended conplaint is based on identical facts as those
used in the original petition. W conclude, therefore, nothing in
the record supports WIIlis' contention that the negligent
m srepresentation claimset forth in the fourth anended conpl ai nt
gives rise to a new theory of recovery that is a separate claim
governed by the 2000 policy. As a result, WIlis was required to

notify National Union during the 1998 policy period.
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As already noted, however, WIIlis argues that he was not
obligated to notify National Union of clains nade against him
unl ess they were actually covered by the policy. Specifically,
WIllis contends that the “deliberate fraudulent act” exclusion
under section 4(c) renoves the clains made against him from the
scope of the 1998 policy. Under Texas law, an insurer's duty to
defend arises when the pleadings allege a claim that s
“potentially” covered by the applicable policy. @ilf States Ins.
Co. v. Alanp Carriage Serv., 22 F.3d 88, 90 (5th Cr. 1994);
Fidelity & Quar. Ins. Underwiters, Inc. v. MMnus, 633 S W2d
787, 788 (Tex. 1982). To determ ne whether the pleadings contain
a “potentially” covered claim this Court “'nust focus on the
factual allegations that showthe origin of the damages rather than
on the legal theories alleged.'” Anerican States Ins. Co. .
Bail ey, 133 F. 3d 363, 369 (5th Gr. 1998) (quoting National Union
Fire Ins. Co. v. Merchants Fast Motor Lines, Inc., 939 S.W2d 139,
141 (Tex. 1997)). Furthernore, this Court should not consider the
truth or falsity of the allegations in the pleadings. Guar anty
Nat’ | Ins. Co. v. Vic Mg. Co., 143 F.3d 192, 193 (5th Gr. 1998).
Rat her, all of the facts alleged in the conplaint are assuned to be
true. See Houston PetroleumCo. v. H ghlands Ins. Co., 830 S.W2d
153, 155 (Tex. App.-Houston [1st Dist.] 1990, wit denied).

The original petition alleges, inter alia, that WIlis nade

m srepresentati ons and om ssions that induced BlueGate and Stuart
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to perform thereunder. In addition, the petition alleges that
WIlis' “representations and prom ses were false and were nade
either intentionally or recklessly without regard to their truth or
falsity.” Furthernore, the petition asserts that WIllis “agreed to
participate in unlawful acts for the purposes of defrauding
BlueGate and Stuart and tortiously interfering wth BlueGate's
right to exercise the Lien pursuant to the terns of the Wb Page
Agreenment.” In determ ning whether the original petition in the
Cyber Serve lawsuit was “potentially” covered, the district court
undert ook an anal ysis of whether a “reckless” act is equivalent to
a “deli berate” act and, therefore, excluded under section 4(c) of
the 1998 policy. See WIllis, 139 F. Supp. 2d at 834-35.

We do not believe that such an analysis is warranted in this
case. The gist of the original petition's factual allegations are
that WIlis nade m srepresentations, om ssions, and fal se prom ses
that induced BlueGate and Stuart to perform thereunder. These
factual allegations are enough to inplicate the 1998 policy under
which National Union is obligated to “pay the Loss of each and
every Director or Oficer of the Conpany arising froma Claim.
for any actual or alleged Wongful Act.” Wether a director or
officer ultimtely is found to have conmmtted a wongful act based
on the legal theory of tortious conduct, be it intentional or
negligent, is irrelevant for requiring notification under the

clai ns-made policy in this case.
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The purpose of clains-nmade policies, unlike occurrence
policies, is to provide exact notice periods that limt liability
to a fixed period of time “after which an insurer knows it is no
| onger |iable under the policy, and for this reason such reporting

requi renents are strictly construed.” Resolution Trust Corp. V.
Ayo, 31 F.3d 285, 289 (5th Gr. 1994). Allow ng coverage beyond
that period would be to grant the insured nore coverage than that
which was bargained for, and to require insurers to provide
coverage for risks not assuned. See United States v. A C. Strip,
868 F.2d 181, 187 (6th Cr. 1989). Utimately, a clains-nade
policy's notice requirenent “actually serves to aid the insured by
ext endi ng cl ai ns- nade cover age beyond the policy period.” FDICv.
Booth, 82 F.3d 670, 678 (5th Gr. 1996) (citing FDI Cv. Barham 995
F.2d 600, 604 & n.9 (5th Gr. 1993)). Furthernore, as correctly
noted by the Eighth Grcuit:

“IC I ai ne-nmade” policies permt the reporting of acts not

yet in litigation. This provides additional protection

for the insured, because coverage could extend to a suit

not brought until long after the policy has expired, as

| ong as the insured provides notice to the insured [sic]

of potential clains. Yet this highlights the reciprocal

responsibility of the insured to report all acts and

occurrences that could becone future clans. Thus, the

notice provision requirenent sets the paraneters of the

coverage under the policy.

FDIC v. St. Paul Fire & Marine Ins. Co., 993 F.2d 155, 158 (8th
Cr. 1993). Clearly, the “as soon as practical” |anguage in

section 7(a) of the 1998 policy was intended to prevent an insured
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fromwaiting to notify the insurer of the existence of a claim
Had WIlis reported the claim to National Union *“as soon as
practicable” during the 1998 policy period in which the claimwas
first nmade, he would have preserved his rights to coverage.
Because WIllis did not properly report the claim he violated the
tinmely notice provision and, therefore, his claimwas not within

the 1998 policy's coverage.

CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court's

j udgnent .
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