UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20974

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JUAN ALBERTO CARDONA, al so known as Juancho,

Def endant - Appel | ant.

Appeals fromthe United States District Court
For the Southern District of Texas
August 16, 2002

Before JOLLY, DUHE, and DENNI'S, Circuit Judges.
PER CURI AM

Juan Al berto Cardona appeals following his conviction for a
cocai ne conspiracy. He argues that the governnent violated the
Speedy Trial Cause of the Sixth Anmendnent by waiting over five
years to execute the warrant for his arrest. The district court
found no speedy trial violation and denied defendant’s notion to
dismss the indictnent. W hold that the district court erred in
its speedy trial analysis. W vacate the judgnent of conviction
and sentence and remand for dism ssal of the indictnent.



On April 23, 1995, Cardona and others were indicted in Texas
for a cocaine conspiracy and related charges. The next day a
warrant was issued for his arrest. Over five years later, on
Cct ober 28, 2000, Cardona was arrested on the warrant in
Connecti cut . On January 8, 2001, Cardona noved to dismss the
i ndictnment, arguing that the delay in the execution of the warrant
violated his right to a speedy trial. |In response, the Governnent
argued that it had been diligent inits attenpt to arrest Cardona,
describing its efforts to locate him

The district court denied Cardona’ s notion for dismssal and
a notion for reconsideration w thout giving reasons. At Cardona’s
request it then set a hearing on defendant’s request for
reconsideration. At that hearing Cardona presented evidence that
he had several contacts with | aw enforcenent agenci es between 1995
and 2000, and had lived openly for several years in New York and
Connecticut w thout ever having been questioned about the warrant
for his arrest. Cardona also testified that an alleged co-
conspirator, WIliam Gonez, would have testified on his behalf if
he had not been deported and was still available to testify.

The district court then denied the notion, finding that
Cardona had had several addresses and concluding “lI don't see
anyt hing that contradi cts or suggests that the Governnent’s failing
to arrest hi mwas out of negligence.” Further, the court noted it
“doesn’t find . . . that M. Gonez woul d necessarily testify on his
behal f and there is no reason necessarily for M. Gonez to, as far
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as the Court has determned, testify on behalf of M. Cardona.” Vi
R 18-19. After a jury trial Cardona was convicted and sentenced
and tinely appeal ed.

1.

I n anal yzi ng a defendant's Si xth Anendnent speedy trial claim
based on post-indictnment delay, we consider four factors: (1) the
length of the delay, (2) the reason for the delay, (3) the
defendant's diligence in asserting his Sixth Arendnent right, and
(4) prejudice to the defendant resulting fromthe delay. Barker v.
Wngo, 407 U S. 514, 530-33, 92 S. C. 2182, 33 L. Ed. 2d 101
(1972). The district court addressed factors two and four, the
reason for the delay and prejudice. W review for clear error a
district court's factual findings in applying the elenents of this

balancing test. United States v. Bergfeld, 280 F.3d 486, 488 (5'"

Gir. 2002).
1.

Doggett v. United States explained how the four factors used

to anal yze a defendant's Sixth Anendnent speedy trial claimbased
on a post-indictnent delay are wei ghed, and the burden each party
carries. 505 U S. 647, 112 S. C. 2686, 120 L. Ed. 2d 520 (1992).

The threshold inquiry is whether the delay was | ong enough to
trigger a "speedy trial" analysis. If the delay reaches the
threshold | evel of one year, it is “presunptively prejudicial” and
requires the court to engage in the speedy trial analysis,

bal ancing the remai ning factors. Robinson v. Witley, 2 F.3d 562,




568 (5'" Gir. 1993), cert. denied, 510 U S 1167, 114 S.Ct. 1197,

27 L.Ed.2d 546 (1994); Doggett, 505 U. S. at 651-52 & n. 1, 112 S
Ct. 2686, 2690-91. This delay of over five years certainly
suffices to raise the presunption of prejudice and trigger the
anal ysi s.

Bergfeld explains the next inquiry:

Next, the I ength of the delay, the reason for the del ay,

and defendant's diligence in asserting his or her rights

is weighed against the prejudice to the defendant.

Dependi ng on how heavily the first three factors weigh

for or against the defendant, prejudice is presuned in

sone cases, relieving the defendant of any burden to show

actual prejudice. One l|lesson from Doggett is that the

|l onger the delay, the greater the presunption of

prej udi ce.
Bergfeld, 280 F.3d at 488 (citations omtted).

The district court did not weigh these factors on the record.
It is not apparent whether the district court even considered the
first elenent, length of the delay, as part of its speedy tria

anal ysis. Because of the extraordi nary delay of over five years,

this factor weighs heavily in Cardona’s favor. [|d. at 489 (five
years).
As for the second factor, reason for the delay, "’different

weights [are to be] assigned to different reasons for delay.
Doggett, 505 U. S. at 657, 112 S.Ct. 2686 (quoting Barker). “If the
governnment diligently pursues a defendant from indictnent to
arrest, a speedy trial claimw |l always fail w thout a show ng of
actual prejudice.” Bergfeld, 280 F.3d at 489. On the other hand,

if the Governnent intentionally held back in its prosecution “to
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gain sone inperm ssible advantage at trial," that fact weighs
heavi |l y agai nst the Governnent. Doggett, 505 U. S. at 565. The
m ddl e ground between diligent prosecution and bad-faith delay is
gover nnent negligence in bringing an accused to trial. [|d.

Cardona di d not all ege bad faith and suggested only negligence
on the part of the Governnent by show ng his open presence in New
York and Connecticut w thout having been contacted about the
war r ant . The Governnent argued in its opposition that it was
diligent, offering reasons for its delay and explaining efforts to
track Cardona down, but did not support its nenmorandum with a
single shred of evidence then or at the later hearing. The record
provi des no evi dence of the Governnent’s diligence in attenptingto
| ocate Cardona, as it contains no evidence whatsoever of the
Governnent’s intentions and efforts. The Governnent’s argunents in
brief are not evidence.

We therefore find that the district court clearly erred in
concluding from defendant’s evidence that the governnent was not
negligent in failing to arrest Cardona sooner. W thout deciding
who bears the burden of proof of showi ng the reason for delay,?! we

conclude that this factor would either weigh in defendant’s favor

lUnited States v. Brown, 169 F.3d 344, 349 (6'" Cir. 1999), held
the Governnent to the burden of proving that defendant was actual |y
cul pable in causing the delay in his case, evaded arrest on the
indictnment, or was aware of the issuance of the indictnment and
intentionally hid hinmself from|aw enforcenent agents. See al so
Barker, 407 U. S. at 531, 92 S .. at 2192 (calling this factor “the
reason the governnent assigns to justify the delay”) (enphasis
added) .




or at the very least be a neutral one. See Barker, 407 U. S at

531, 92 S.Ct. at 2192 (“A nore neutral reason such as negligence

shoul d be wei ghted | ess heavily [agai nst the Governnent than
bad faith] but neverthel ess shoul d be considered since the ultinate
responsibility for such circunstances [as judicial delay or
negligence] nust rest with the governnent rather than with the
def endant.”).

The third factor of the Doggett bal ancing test is whether the
“defendant, in due course, asserted his right to a speedy trial.”
Doggett, 505 U. S at 651. It is not clear whether the district
court considered this factor since it was not addressed. Having
been arrested Cct ober 23, 2000, Cardona noved to di sm ss for speedy
trial violation on January 8, 2001, just over a nonth after his
initial appearance. The defendant’s assertion of his speedy trial
right is “entitled to strong evidentiary weight.” Barker, 407 U S.
at 531-32, 92 S.Ct. at 2192.

There is no evidence that he knew of the charges agai nst him
until his arrest;? thus this factor weighs heavily in Cardona’s

favor. See Doggett, 505 U S. at 653-54, 112 S. . at 2691

(defendant “is not to be taxed for invoking his speedy trial right
only after his arrest” where Governnent introduced no evidence

challenging testinony that defendant did not know of the

2 On cross exam nation, Cardona testified that he | earned about
a co-conspirator’s 1995 arrest only after his own arrest (in 2000);
he was not questioned about when he |earned that he had been
i ndi ct ed.



indictnment); Bergfeld, 280 F. 3d at 489 (concl udi ng that defendant’s
| ack of know edge of the indictnment until after it was unseal ed
meant this factor weighed exclusively in defendant’s favor).
Cardona tinely raised his right to a speedy trial, and the district
court erred in not weighing this factor in Cardona’ s favor.

Finally, a court nust consider whether the defendant was
prejudiced by the delay in his arrest. Cardona testified that
Gonez, a co-conspirator now deported, would have testified that
Cardona had nothing to do with the conspiracy, although Cardona did
admt that Gonez mght have inplicated him to get a reduced
sentence. The court intimated that it was finding no prejudice, in
decl aring that Cardona had presented no evidence that Gonez woul d
“necessarily” testify as Cardona asserted. Based on Bergfeld and
Doggett, we conclude that the district court's analysis was
i ncorrect.

Under Doggett and Bergfeld, the first three factors “shoul d be
used to determ ne whether the defendant bears the burden to put
forth specific evidence of prejudice (or whether it is presuned).”
Bergfeld, 280 F.3d at 490. Cardona’s assertion of his speedy tri al
right and the wunreasonable five-year delay weigh heavily in
Cardona’s favor. The presunption that a pretrial delay has
prejudi ced the accused intensifies over tinme. Doggett, 505 U. S. at
652, 112 S.Ct. at 2691. The reason for the delay either favors

Cardona further or is a neutral factor. W conclude that under a



correct application of Doggett, the weight of these facts warrants
a presunption of prejudice. Id. at 657-58, 112 S. C. at 2686
(presum ng prejudice with an ei ght-year del ay after the indictnent,
the defendant unaware of the indictnent, and the governnent
negligent in pursuing the defendant); Bergfeld, 280 F.3d at 491
(holding that five-year delay caused by governnent’s negligence
entitled defendant to presunption of prejudice).

Under Doggett, if “the presunption of prejudice, albeit
unspecified, is neither extenuated, as by the defendant's
acqui escence, nor persuasively rebutted,” then the defendant is
entitledtorelief.” 505 U S at 658, 112 S.C. at 2694 (footnotes
and citations omtted). Here, the presunption of prejudice was
nei t her extenuated by the defendant’s acqui escence nor rebutted by
any evidence on behalf of the Governnent.

In viewof this presunption, we hold that the district court’s
finding that Cardona did not suffer prejudice from the delay
between his indictnent and arrest to be clearly erroneous.
Wei ghi ng the presuned prejudi ce agai nst the other factors, we find
Cardona entitled to relief for violation of his right to a speedy
trial.

| V.

Based on t he bal ancing test described in Bergfeld and Doggett,
we hold that Cardona’s Sixth Anendnent right to a speedy trial was
violated. Dismssal of the indictnent is the only possi bl e renedy.
Barker, 407 U S. at 522, 92 S. C. At 2188. Accordingly, we vacate
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the judgnment of conviction and sentence and remand wth
instructions to dismss the indictnent.

VACATED, REMANDED for DI SM SSAL OF | NDI CTMENT.



