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EDITH H JONES, G rcuit Judge:

In 1984, the Louisiana | egi sl ature passed an act ordering
the Oleans Levee District to return land it had expropriated in
1924 to build a spillway. The levee district’s board of
comm ssi oners, however, stalled the return of the property and have
until this day fought not to repay mneral royalties that belong to
the landowners. In this litigation, the | evee district persuaded
the district court to dismss the [|andowners’ constitutional

takings claim W reverse. The district is not inmune under the



El event h Amendnent, and the | andowners’ pleadings state a takings
claim
| . BACKGROUND
The Ol eans Levee District was created by the Louisiana
| egislature in 1890 for the purpose of protecting the Cty of New
Oleans fromfloods. In 1924, the state | egi sl ature authorized the
| evee district’s Board of Comm ssioners (“the |evee board’) to
acquire 33,000 acres of land on the east bank of the M ssissippi
Ri ver about 50 mles south of New Oleans in order to build the
Bohem a Spillway between the River and the Gulf of Mexico. 1924
La. Acts 99. Approximately half of this |and was public property
transferred fromthe state; the other half was either expropriated
or purchased under threat of expropriation from private owners.
1928 La. Acts 246; 1942 La. Acts 311
In 1984, the Louisiana |legislature decided to return the

| and taken for the Bohem a Spillway. Act 233 decl ared

that the public and necessary purpose set forth in Act

No. 99 of 1924, which may have originally supported the

expropriation of property, or any right of ownership

thereto, on the east bank of the M ssissippi River inthe

parish of Pl aguem nes for the construction of a spillway,

known as the Bohema Spillway, has ceased to exist

insofar as it ever may have affected the ownership of

property, including mneral rights. The Legislature of

Loui si ana hereby orders the Board of Levee Conm ssioners

of the Oleans Levee District, the board, to return the

ownership of said property to the owners or their

successors from whom the property was acquired by

expropriation or by purchase under t hr eat of
expropriation.



1984 La. Acts 233; LA Const., art. VII, § 14(B). Act 233 al so
directed the | evee board to “provide a thorough accounting .
concerning all revenues received fromthe affected property.” The
Act was signed by the governor and went into effect on June 29,
1984.

The | evee board was reluctant to hand over the Bohem a
Spillway | ands. The expropriated | and had “proved to be useful for
more than just a spillway,” and by the md-1980s, the |Ievee
di strict was receiving about $3 mllion a year in mneral royalties

fromthe land the board had expropriated in 1924. Board of Levee

Conmi ssioners of the Orleans Levee Dist. v. Huls, 852 F. 2d 140, 141

(5th Cr. 1988). The |evee board challenged the constitutionality
of Act 233, but both state and federal courts rejected the argunent
that Act 233 was an unlawful taking of the levee district’s
property in violation of Article I, Section 4 of the Louisiana
Constitution as well as the Fifth and Fourteenth Amendnents of the

United States Constitution. Board of Comm ssioners of the Ol eans

Levee Dist. v. Dep’t of Natural Resources, 496 So.2d 281, 285 (La.

1986); Huls, 852 F.2d at 141-43.

Fol | ow ng t hese adverse judgnents, the | evee board i ssued
quitclaimdeeds in 1991 and 1992, and title passed to the original
| andowners or their successors. However, the |evee board refused
toremt the mneral royalties that the | evee district had received

bet ween June 1984 and the tinme the | and was returned.



A group of 24 | andowners then filed suit in state court
requesting (1) a declaratory judgnent confirm ng their ownership of
the disputed mneral royalties, (2) an accounting of all mneral
royalties paid to the | evee board after June 29, 1984, and (3) a
nmoney judgnent for the royalties that the |evee board had not
repaid. The Louisiana Court of Appeals held, based on the clear
| anguage of Act 233, that the | evee board had no right to revenues
fromthe expropriated property after the effective date of Act 233.

Vogt v. Board of Levee Commi ssioners of the Ol eans Levee D st.,

680 So.2d 149, 157-59 (La. App. 4 Cir. 1996), wit denied, 684
So.2d 923. After an accounting, the Louisiana courts ordered the

| evee board to rei nburse the | andowners for $2, 853, 358.44 in unpaid

m neral royalties. Vogt v. Board of Levee Conm ssioners of the

Oleans Levee Dist., 738 So.2d 1142 (La. App. 4 Cr. 1999), wit

deni ed, 748 So.2d 1166.

The | evee board has refused to satisfy this $2.85 mllion
judgnment for unlawfully retaining the mneral royalties from 1984
to 1991-92. The | andowners sought a wit of seizure, but Article
12, Section 10(C) of the Louisiana Constitution provides that
property of the state, a state agency, or political subdivisionis
not subject to seizure. The | andowners then sought a wit of

mandanus, but Louisiana courts have long held that a judgnent



creditor may not use a wit of mandanus to force a political
subdi vi sion to appropriate funds to pay the judgnent.!?

The landowners filed this action in federal court,
claimng that the | evee board’ s refusal to pay the judgnent is an
unconsti tuti onal taking of their property w thout j ust
conpensation. The |evee board now asserts that it is an “arm of
the state” and is thus entitled to El eventh Anendnent inmunity.

The district court concluded, based on “the wei ght of the
case law,” that the | evee board is an armof the state. The court
granted the | evee board’ s Rule 12(b) notion to dism ss for |ack of
jurisdiction, and the | andowners now appeal. The district court’s
determ nations are revi ewed de novo as questions of |law, |ike other

questions of subject matter jurisdiction. United States v. Texas

Tech Univ., 171 F.3d 279, 288 (5th Gr. 1999).
1. ELEVENTH AMENDMENT | MVUNI TY
A
Federal court jurisdiction is limted by the Eleventh
Amendnent and the principle of sovereignimunity that it enbodies.

Sem nole Tribe of Florida v. Florida, 517 U S. 44, 54, 116 S. C

. While this appeal was pending, the Louisiana Court of
Appeal s affirnmed the trial court’s orders denying the petitions for
wits of mandanus and seizure. Vogt v. Board of Levee

Conmmi ssioners of the Oleans Levee Dist., 814 So.2d 648 (La. App.
4 Cr. 2002)(“This <court recognizes and synpathizes wth
plaintiffs’ plight in getting a judgnent against the State or
political subdivision satisfied. Nonet hel ess, this court is
W t hout constitutional or statutory authority to conpel the Levee
Board to pay the judgnent rendered against it.”).
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1114, 1122, 134 L.Ed.2d 252 (1996); Reickenbacker v. Foster, 274

F.3d 974, 976 (5th Cr. 2001). The “ultimate guarantee of the
El event h Anendnent,” as the Suprene Court recently stated, is that
a non-consenting State may not be sued in federal court by private

individuals, including its own citizens. Board of Trustees of the

Univ. of Alabama v. Garrett, 531 U. S. 356, 363, 121 S.Ct. 955, 962,

148 L. Ed.2d 866 (2001).
Even in cases where the State itself is not a naned
defendant, the State’s El eventh Arendnent inmunity wll extend to

any state agency or other political entity that is deenmed the

“alter ego” or an “arnt of the State. Regents of the Univ. of

California v. Doe, 519 U S. 425, 429, 117 S.C. 900, 903-04, 137

L. Ed. 2d 55 (1997). In other words, the El eventh Arendnent wi || bar
asuit if the defendant state agency is so closely connected to the
State that the State itself is “the real, substantial party in

interest.” Hudson v. Cty of New O leans, 174 F. 3d 677, 681 (5th

Cir. 1999). The Eleventh Anendnent will not bar a suit, though, if
the political entity “possesses an identity sufficiently distinct”

from that of the State. Pendergrass v. Geater New Ol eans

Expressway Commin, 144 F.3d 342, 344 (5th Cr. 1998).

There is no bright-line test for determ ning whether a
political entity is an “armof the State” for purposes of El eventh
Amendnent inmmunity. Instead, “the matter i s determ ned by reasoned
j udgnent about whether the lawsuit is one which, despite the
presence of a state agency as the nom nal defendant, is effectively
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agai nst the sovereign state.” Earles v. State Board of Certified

Public Accountants of Louisiana, 139 F.3d 1033, 1037 (5th Gr.

1998) . In making this inquiry, this circuit traditionally has
considered six factors: (1) whether state statutes and case | aw
characterize the agency as an armof the state; (2) the source of
funds for the entity; (3) the degree of |ocal autonony the entity
enjoys; (4) whether the entity is concerned primarily with |ocal,
as opposed to statewi de, problens; (5 whether the entity has
authority to sue and be sued in its own nanme; and (6) whether the

entity has the right to hold and use property. See, e.qd., Cozzo v.

Tangi pahoa Pari sh Council-President Govt., 279 F.3d 273, 281 (5th

Cir. 2002); Anderson v. Red River Waterway Commin, 231 F.3d 211,

214 (5th Cir. 2000).2 “[T]he npbst significant factor in assessing

2 The Suprene Court applied a different six-factor test in
a case involving a nmulti-state entity created pursuant to the
Conpact d ause. Lake Country Estates, Inc. v. Tahoe Reqgional
Pl anni ng Agency, 440 U.S. 391, 99 S . 1171, 59 L.Ed.2d 401
(1979). In alater case, alsoinvolving a nulti-state entity, the
Suprene Court focused primarily on the States’ liability for a
j udgnent against the entity. Hess v. Port Authority Trans-Hudson
Corp., 513 U.S. 30, 115 S.Ct. 394, 130 L.Ed.2d 245 (1994).
The Fifth Grcuit has largely ignored Lake Country
Estates and has instead used a six-factor bal ancing test used for
determ ning whether a state agency is a “citizen” for purposes of
diversity jurisdiction. See R chardson v. Southern University, 118
F.3d 450, 452 n.8 (5th Gr. 1997). Moreover, the Fifth Crcuit has
held that Lake Country Estates and Hess are not applicable where
the defendant is a single-state entity (as opposed to a nulti-state
entity created pursuant to the Conpact Clause). Pillsbury Co. v.
Port of Corpus Christi Auth. 66 F.3d 103, 104-05 (5th Cr. 1995).
The Supreme Court apparently does not believe that its precedents
are that limted. See Auer v. Robbins, 519 U S. 452, 456 n.1, 117
S.C. 905, 908 n.1, 137 L.Ed.2d 79 (1997) (applying Lake Country
Estates and Hess to determine that the St. Louis Board of Police
Comm ssioners is not an armof the State of Mssouri). And other
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an entity's status is whether a judgnent against it will be paid

with state funds.” Del ahoussaye v. City of New lberia, 937 F.2d

144, 147-48 (5th Cr. 1991).
B
The district court did not discuss these six factors
because it concluded that prior decisions of the Fifth Crcuit and
Loui si ana Suprene Court “expressly identified the Levee Board as an
armof the state.” However, the decisions cited by the district
court involved issues fundanentally different from the one
presented here.?3
1
The district courts relied in part on the Louisiana

Suprene Court’s decision in Board of Conm ssioners of the Ol eans

Levee Dist. v. Dep’'t of Natural Resources, 496 So.2d 281, 288 (La.

1986) (hol ding that “the |l egislature’ s divestiture of | evee district
property does not constitute a taking of property by the state”).
Wil e this decision provides a thorough di scussion of the scope of

the state’s police power with respect to political subdivisions, it

circuits that have squarely addressed t he i ssue have concl uded t hat
Lake Country Estates and Hess are “no |less applicable” in cases
involving single-state entities created by state |aw Gay V.
Laws, 51 F.3d 426, 432-33 (4th G r. 1995); Mancuso v. New York
State Thruway Auth., 86 F.3d 289, 293 (2d G r. 1996).

3 Two federal district court decisions specifically held
that the Orleans Levee District is an armof the state. Lange v.
Oleans Levee District, 1998 W. 88862 (E.D. La. 1998); Stevens v.
Lopez, 1998 W. 13602 (E.D. La. 1998). For reasons discussed in the
body of this opinion, those cases were wongly deci ded.
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offers little, if any, support for the proposition that the Ol eans
Levee District is an “armof the state.”*

The | evee board points out that Board of Conm ssioners

refers several tines to the levee district as a “creature or agency
of the state”. ld. at 285, 289. Contrary to the |levee board’'s
assertions, however, calling the levee district a “creature or

agency of the state” does not necessarily nean that it is an “arm
of the state” wthin the neaning of Eleventh Anmendnent
jurisprudence. This point has been nade repeatedly in our prior

deci si ons. See, e.d., Southwestern Bell Tel ephone Co. v. City of

El Paso, 243 F.3d 936, 939 (5th Cr. 2001); Earles, 139 F.3d at

1036; Ri chardson v. Southern Univ., 118 F.3d 450, 454 (5th Gr.

1997); MDonald v. Board of M ssissippi Levee Comm ssioners, 832

F.2d 901, 906-07 (5th Cr. 1987)(“Areference to the Levee Board as
an ‘agency’ of the state by M ssissippi courts does not anmount to
a characterization of the Levee Board as an armof the state.”);

Mnton v. St. Bernard Parish Sch. Bd., 803 F.2d 129, 131 (5th G

1986) .
The principal reason for distinguishing between a

“creature or agency of the state” and an “armof the state” is that

4 Furthernore, whether a particular political entity is an
armof the state is a question of federal law. See, e.q., Regents
of the Univ. of Calif. v. Doe, 519 U S. 425, 429-30 n.5, 117 S. Ct
900, 904 n.5, 137 L.Ed.2d 55 (1997). Even if Board of
Comm ssi oners had asserted that the | evee district is an armof the
state, this court would not be bound by that pronouncenent.
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the former concept is far too inclusive to be useful for Eleventh
Amendnent anal ysis. As the Suprene Court succinctly observed,

[Ultinmate control of every state-created entity resides
wth the State, for the State nmay destroy or reshape any
unit it creates. “[Plolitical subdivisions exist solely
at the whim and behest of their State,” yet cities and
counties do not enjoy Eleventh Anendnent inmunity.

Hess, 513 U S. at 47, 115 S.C. at 404 (citations omtted).

On this sanme point, consider the Louisiana Suprene
Court’ s explanation why the property held by the |evee district
was, “to all practical intents and purposes,” still the property of

the State itself. Board of Conmni ssioners, 496 So.2d at 288. After

determning that flood protection falls within the state’s police
power, then-Justice Dennis explained that

[t]he legislature may delegate, either expressly or
inplicitly, the wexercise of +the police power to
subor di nat e boar ds, conmm ssi ons or political
corporations. Such power, however, belongs to the state;
the police power may be exercised by agencies of the
state only under a delegation of authority. The state
retains the right to recall, abrogate or nodify the
del egati on. Consequently, the legislature’'s prior
del egation of police power toits creature or agency, the
Ol eans Levee District, authorizing it to |levy taxes and
to acquire | and by expropriation, purchase or donation to
build a spillway and maintain it for flood protection
pur poses cannot prevent the state from recalling,
abridging or nodifying this del egation of power.

Id. at 289-90. The Court’s discussion of the State’s police power
Wth respect to its “creatures or agencies” nmakes no distinctions
anong the subordinate political entities. That is to say,
departnments within the executive branch, public universities,

parishes, sheriff’s departnents, school boards, and nmunicipalities

10



are all *“creatures or agencies of the State.” Al  of these
entities exercise “a slice of state power,” and all are subject to
having their powers recalled, abridged, or nodified by the state.

Sout hwestern Bell, 243 F.3d at 937-38, 939; Jaci ntoport Corp., 762

F.2d at 438. Neverthel ess, many of these “creatures or agencies of
the State” indisputably are not protected by Eleventh Anmendnent
i munity and cannot be considered arns of the state.
2
The appel |l ees nake a simlar m stake by relying on this

court’s decision in Board of Levee Commi ssioners of the Ol eans

Levee Dist. v. Huls, 852 F.2d 140 (5th Cr. 1988). The issue in

Hul s was “whether an agency of the state [the |evee district] may
sue the state under the Fifth and Fourteenth Amendnents for an
unconpensated taking of property.” 1d. at 141. According to the
district court, Huls “expressly identified the Levee Board as an
armof the state” and “held that the Levee Board was a state agency
that enployed the power of the state to expropriate land and
therefore could not sue the state for an unconpensated taking of
property.” The district court’s interpretation of Huls confl ates
two distinct categories: “agency of the state” and “arm of the
state”.

Hul s, |ike Board of Comm ssioners, is predicated on the

tradi tional understanding of the state’s police power. The court
explained that “A political subdivision acts for the state. |Its

power and its property cone about only because it has the power of

11



the state.” Huls, 852 F.2d at 143. Wen the | egislature revoked
the levee district’s authority to hold the Bohema Spillway
property, the levee board (qua agent) had no legal right to
chal | enge the decision of the principal.
The focus in Huls is on “political subdivisions” or

“agencies of the state” -- categories which include political
entities that are beyond the purview of the Eleventh Amendnent.
Tellingly, the panel in Huls considered itself bound by a Suprene
Court decision involving a municipality that sued a State:

Virtually the identical issue was raised in Gty of

Trenton v. State of New Jersey, 262 U S. 182, 43 S. Ct

534, 67 L.Ed. 937 (1923). In that case, the city argued

that a state tax on the water the city took from the
Del aware R ver violated the contract cl ause and the due

process cl ause. The Court’s holding was clear and
unequi vocal : those provisions of the Constitution “do not
apply against the state in favor of its own
municipalities.” 1d. at 192, 43 S.C. at 538. Gty of

Trenton controls our decision. The [Levee] Board cannot
sue the state for an unconpensated taking of property.

Hul s, 852 F.2d at 142.
Hul s did not hold that the | evee board coul d not sue the

State of Louisiana because the |levee district was an arm of the

state. Instead, Huls held that the | evee board was a creature or
agency of the state, and, like other creatures of a state --
i ncluding nunicipalities -- the |l evee board could not prevent the

state, in the exercise of its police power, fromrevoking a prior

del egation of authority. As in Board of Conm ssioners, the |evee

board’s status as an agency or creature of the state is not

12



determ native of the Eleventh Amendnent question because nany
“creatures or agencies” of the state, notably nunicipalities, are

not “arns of the state” for purposes of Eleventh Anmendnent

i nuni ty.
C
The issue here -- whether the Ol eans Levee District is
an “armof the state” for purposes of the El eventh Anendnent -- has

not yet been decided. W nust “exam ne the particular entity .
and its powers and characteristics as created by state law to
determ ne whether the suit is inreality a suit against the state

itself.” Richardson, 118 F.3d at 452 (citations omtted). This

exam nation is guided by the six factors |isted above.
1

Characterization under state |aw. Loui si ana statutes
define a “levee district” as a “political subdivisionof this state
organi zed for the purpose and charged with the duty of constructing
and maintaining |levees, and all other things incidental thereto
wthinits territorial limts.” La. Rev. Stat. Ann. 8§ 38:281(6).
A “political subdivision” is defined as any parish, nunicipality,
“special district”, school board, sheriff, or “other public or
governnental body of any kind which is not a state agency.” La.

Rev. Stat. Ann. 8§ 13:5102(B); see also Wnat Devel opnent Co. V.

Board of Levee Comm ssioners, 710 So.2d 783, 789-90 (1998) (stating

13



that the Ol eans Levee District is a “special district” within the
meani ng of § 13:5102(B)).

The statutory classification of I|evee districts as
“political subdivisions” is significant. Qur decision in Cozzo
suggests that “political subdivision” under § 13:5102(B) and “arm
of the state” are nutually exclusive. Cozzo, 279 F.3d at 281-82.
While this may not be a hard-and-fast rule, virtually every other
governnent entity classified as a political subdivision has been
denied Eleventh Anmendnent immunity, perhaps because political
subdi vi sions are nore |l ocal in character. Hudson, 174 F. 3d at 683-
84. Moreover, political subdivisions are not part of any
departnment within the executive branch of governnent. In every
recent case in which a Louisiana political entity has been held to
be an “armof the state,” the state agency being sued was part of
a departnment within the executive branch.® Qur prior decisions

have gone so far as to suggest “that all Louisiana executive

5 See Chanpagne, 188 F.3d at 313 (Loui siana Departnent of
Public Safety and Corrections); Earles, 139 F.3d at 1037 (State
Board of Certified Public Accountants, an agency wthin the
Departnent of Econom c Devel opnent); Del ahoussaye, 937 F.2d at 147
(University of Southwestern Louisiana, which was governed by the
State College and University System an agency wthin the
Departnent of Education); Neuwirth v. lLouisiana State Board of
Dentistry, 845 F. 2d 553, 556 (5th G r. 1988)(Board of Dentistry, an
agency within the Departnent of Health and Human Resources); Darl ak
v. Bobear, 814 F.2d 1055, 1059 (5th Cr. 1987)(Charity Hospital of
New Ol eans, which was governed by the Departnent of Health and
Human Resources); Voisin's Oyster House v. Guidry, 799 F.2d 183,
186 (5th Gr. 1986)(Departnent of WIdlife and Fisheries);
Fireman’s Fund Ins. Co. v. Departnent of Transportation and
Devel opnent, 792 F.2d 1373, 1376 (5th Cr. 1986) (Departnent of
Transportation).
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depart nents have El event h Anendnent i munity.” Chanpagne, 188 F. 3d
at 313. But in this case, the levee districts are separate
political subdivisions and are not constituted as part of the
executive branch of governnent.

Because the Louisiana Constitution and laws classify
| evee districts as “political subdivisions,” which are usually
| ocal governnmental units with no connection to the executive branch
of governnent, the first factor points against El eventh Anmendnent
i nuni ty.

2

Source of the levee district’s funding. This second
factor is given the greatest weight because one of the principal
pur poses of the El eventh Anmendnent is to protect state treasuries.

Cozzo, 279 F.3d at 281; Jacintoport, 762 F.2d at 440. Al though

this court traditionally uses the broad phrase “source of funding,”
our inquiry is nore specific: “In assessing this second factor, we
conduct inquiries into, first and nost inportantly, the state’'s
liability in the event there is a judgnent agai nst the defendant,
and second, the state liability for the defendant’s general debts
and obligations.” Hudson, 174 F.3d at 687.

The state’s liability for a judgnent is often neasurabl e
by a state’s statutes regardi ng i ndemi fication and assunption of
debts. In Hudson, the court focused on the sanme indemification

provision that is applicable in this case. The statute defining
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who is a state enployee for purposes of indemification
specifically excludes “an official, officer, or enployee of a
muni ci pality, ward, parish, special district, including wthout
limtation a | evee district, school board, parish |aw enforcenent
district, or any other political subdivision or |ocal authority.”
La. Rev. Stat. Ann. 8 13:5108.1(E)(3)(a); Hudson, 174 F.3d at 687-
88. And the Louisiana Constitution provides that “No judgnent
agai nst the state, a state agency, or a political subdivision shal

be exigible, payable, or paid except from funds appropriated
therefor by the Il egislature or by the political subdivision agai nst
which the judgnent is rendered.” La. Const. art 12, 8§
10(C) (enphasi s added). Although the |legislature has the authority
to appropriate funds to pay a judgnent against a |levee district,
the legislature certainly has no | egal obligation to do so. Thus,
no legal liability arises against the state in the event of a
j udgnent against the | evee district or its officers. On the other
hand, judgnents against state agencies or departnents within the
executive branch are treated as liabilities of the state itself.

See, e.d., Del ahouysse, 937 F.2d at 148; Darl ak, 814 F.2d at 1059;

Voisin's Oyster House, 799 F.3d at 186-87.

The | evee board acknow edges that the state has no duty
to pay a judgnent against the |l evee district. The | evee board has
suggested, though, that it could go to the |egislature and request

that state noney be appropriated to pay the judgnent. This court
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has consistently dism ssed such argunents as too specul ative for
El eventh Anendnent analysis: “[We do not consider ‘a state’s
voluntary, after-the-fact paynent’ of a judgnent to be a liability
against the state’s treasury.” WIllianms, 242 F. 3d at 321 (quoting

Hudson, 174 F.3d at 689). W have left open the possibility that

a state entity could showthat the legislature -- even where it is
not obliged to do so -- regularly appropriates noney to pay
judgnents against the entity. In this case, however, the |evee

board can point only to an appropriation made in 1942 to rei nburse
the levee district for expenses incurred when the Ol eans Levee
District assuned the indebtedness of another |evee district. This
argunent falls far short of denonstrating the legislature s de
facto recognition of liability for judgnents against |evee
districts.

The next step is to determ ne whether the state wll
indirectly fund a judgnent against the | evee district because the
state either is responsible for general debts and obligations or
provides the lion’s share of the levee district’s budget.

The Loui siana Constitution provides that “The full faith
and credit of the state shall be pledged to the repaynent of all
bonds and other evidences of indebtedness issued by the state
directly or through any state board, agency, or comm ssion.

The full faith and credit of the state is not hereby pledged to the

repaynment of bonds of a levee district, political subdivision, or
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| ocal public agency.” La. Const. art 7, 8 6. Therefore, while the
| evee district has been granted the authority to issue bonds and
incur debts, those debts are not backed by the state.

See al so Penderqgrass, 144 F.3d at 345, 346.

Wth regard to the nore general question of the |evee
district’s budget, the Ol eans Levee District receives very little
funding from the state. The |evee district generates its own
revenues fromthe Lakefront airport, a casino, |eases of property,
fees from boatslips and marinas, and taxes. The district also
receives incone from various investnent accounts currently worth
$57 mllion. The levee board does not dispute these facts. At
oral argunent, counsel for the |evee board pointed out that the
district receives sone state funds, even though they are usually in
the form of capital outlays dedicated to specific projects.
Because the state funds are already earnmarked for other purposes,
the state noni es cannot be used to pay a judgnent agai nst the | evee

district. See Hudson, 174 F.3d at 688-89.

The levee board further contends that the State of
Loui siana provides funds to the levee district indirectly, by
allowwng the district to levy taxes on property wthin the
district. However, the levee district’s exercise of a del egated
power to tax does not speak to the question before us, nanely,
whet her a judgnent against the |levee district will be paid out of

the state treasury. See Wllians, 242 F. 3d at 320.

18



To sum up: The second factor (source of funds) points
agai nst El eventh Anmendnent imunity. The Ol eans Levee District is
al nost entirely self-supporting, and the funds provided by the
State are earmarked for special projects. The |levee district has
the authority to tax and issue bonds, although the state
specifically disclainms responsibility for any debts of the |evee
district. O greatest significance is that nothing in Louisiana
law, or in recent practice, suggests that the State has any
obligation with respect to judgnents against the |evee district.

3

Degree of |ocal autonony. “I'n our circuit, . . . the
determ nation of an agency’'s autonony requires analysis of the
‘“extent of the [entity’s] independent managenent authority’

[as well as] the i ndependence of the individual comm ssioners” who

govern the entity. Jacintoport, 762 F.2d at 442.

The Ol eans Levee District has considerabl e “managenent

authority,” as that termhas been appliedin Fifth Grcuit casel aw.
For exanple, the levee district is granted “full and exclusive
right, jurisdiction, power and authority” over all |evee-rel ated
matters within its territorial reach. La. Rev. Stat. Ann. 8§
38:307(A). Each levee district has the authority to issue bonds,
raise taxes (up to a certain rate), and neke all contracts

necessary to perform their functions. La. Rev. Stat. Ann. 88

38: 314, 38:335, 38:431, 38:401, 38:404, 38:306(A). The | evee board
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has the authority to sell, |ease, or otherw se di spose of property
for the purpose of raising funds. La. Rev. Stat. Ann. 8§ 38:336(A).

In carrying out these functions, the | evee board operates
wth no oversight from the executive branch of governnent. (&
Darl ak, 814 F.2d at 1059-60 (enphasizing that the Charity Hospital
of New Oleans was “under the direct control of the executive
branch of governnent”). Furthernore, the state |legislature
exercises no oversight wth respect to the levee district’s
budgetary matters, except perhaps to the limted extent that the

district is subject to audits. See Wllians, 242 F. 3d at 321. On

the whole, however, no branch of state governnent exercises
“supervisory control” over the day-to-day operations of the |evee
district, and that fact counsels against Eleventh Anendnent

immunity here. MDonald, 832 F.2d at 907; see also WIllians, 242

F.3d at 321-22; Mnton, 803 F.2d at 131-32.

The | evee board correctly points out, however, that six
of the eight comm ssioners serve at the pleasure of the Governor.
La. Rev. Stat. Ann. 8§ 38.291(K). Although the “vulnerability of
the comm ssioners to the governor’s pleasure mlitates against a

finding of |ocal autonony,” Jacintoport, 762 F.2d at 442, in this

case, the governor’'s discretion is |imted by statutory
requi renents that a conm ssioner nust be a resident of the |evee
district and recommended by the | ocal |egislative delegation. La.

Rev. Stat. Ann. 8 38: 304. This court stated i n Pendergrass that

residency requirenents and local nomnations (along with fixed
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ternms, which are not present here) “tug[ged] strongly” in favor of
a finding of |ocal autonony, in spite of the governor’s role in the

appoi nt nent process. Pendergrass, 144 F.3d at 347. Mor eover,

Jaci ntoport suggests that the appointnent process is given |ess

wei ght than the scope of the entity’s authority over its day-to-day

activities. Jacintoport, 762 F.2d at 442. On bal ance, then, the

| evee district’s considerable degree of |ocal autonony supports a
finding of no Eleventh Anendnent inmunity.
4
Local versus statewi de problens. This factor “properly
centers on ‘whether the entity acts for the benefit and wel fare of

the state as a whole or for the special advantage of |ocal

inhabitants.’”” Wllians, 242 F. 3d at 322 (quoti ng Pendergrass, 144
F.3d at 347).
Limted territorial boundaries suggest that an agency is

not an armof the state. See, e.qg., Cozzo, 279 F. 3d at 282 (noting

that a sheriff’'s duties are “generally perforned only wthin a
single parish”); Hudson, 174 F.3d at 690-91 (“[We have found it
highly useful to exam ne the geographic reach of the district
attorney’s prosecutorial powers.”). The |levee district’s powers,
considerable as they are, may be exercised only within clearly
defined territorial limts. La. Rev. Stat. Ann. § 38:281(6). On
the other hand, nost entities that are entitled to Eleventh

Amendnment inmmunity have statewide jurisdiction. See Earles, 139

21



F.3d at 1038 (“The Board is concerned with regul ating the practice
of public accounting on a statew de, rather than a |local, scale.
This factor favors Eleventh Anendnent immunity for the Board.”);
Neuwi rth, 845 F.2d at 556 (sane for Board of Dentistry); Voisin's

Oyster House, 799 F.2d at 187 (sane for Departnent of Wldlife and

Fi sheri es).

The |evee board’s counter-argunent is that the |evee
district is concerned wwth a statew de problem-- flooding -- and
that the nature of the problem outweighs the narrow geographic
boundaries of the levee district. However, primry education and
| aw enf orcenent are al so statew de concerns, yet school boards and

sheriffs are not arns of the state. See M nton, 803 F.2d at 131-

32; Cozzo, 279 F.3d at 282. As a general principle, then, the “arm
of the state” analysis focuses on the tasks undertaken by the
particul ar defendant. An exception nmay apply where the regional
entity is an admnistrative division of a statewi de system

See WIllians, 242 F.3d at 321-22 & n.10; Del ahoussye, 937 F. 2d at

148 (characterizing the University of Southwestern Louisiana as
“only one conponent of the State Col | ege and Uni versities Systeni).
But in this case, the 19 |levee districts in the State of Louisiana
are distinct entities and are not parts of a larger system

In a case involving a levee district in M ssissippi, this
court observed, “Wile flood control along the M ssissippi Rver is
undoubtedly inportant to the State of M ssissippi, the problem of
i mredi ate and primary concern to the Levee Board i s the nmai nt enance

22



of the levee within its district.” McDonald v. Board of

M ssi ssippi Levee Conm ssioners, 832 F.2d 901, 908 (5th Gr. 1987).

The sane may be said of the Oleans Levee District. The fourth
factor thus cuts against the levee district’'s entitlenent to
El event h Anendnent inmunity.
5

Authority to sue. Each levee district “may sue and be
sued under the style of Board of Comm ssioners for the respective
district.” La. Rev. Stat. Ann. 8§ 38:309(B). The | evee board
acknow edges the rel evant statute but insists that the fifth factor
(along wth the sixth factor) is accorded significantly | ess wei ght

t han t he ot hers. See, e.q., Cozzo, 279 F.3d at 281.

6
Ri ght to hold property. Louisiana statutes provide that
“Each board of conm ssioners may buy and hold, sell and transfer,

or exchange property.” La. Rev. Stat. Ann. 88 38:306(A); see also

La. Rev. Stat. Ann. 38:307 (outlining the specific powers of the
Ol eans Levee District). Nevert hel ess, the |evee board insists
that its right to use and hold property is “limted.” The board
cites Huls for the proposition that all of its property ultimtely
belongs to the state and that the levee district is nerely
exerci sing a del egated power. This argunent m sses the point; the
rel evant question is whether the levee district has the right to

hold property in its owmn nane, and it clearly does. This fina
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factor -- like all of the others -- points away from El eventh
Amendnent i nmunity.
D

In sum consideration of the six factors leads to the
conclusion that the Oleans Levee District is not an arm of the
State of Louisiana for purposes of Eleventh Anmendnent immunity.
The district court erred in dismssing the | andowners’ action for
| ack of jurisdiction.?®

I11. TAKINGS CLAIM

Since the district court had jurisdiction over this claim
agai nst the | evee board, the case nust be reversed and renmanded for
resolution on the nerits. Although we express no opinion on the
ultimate outcone, a brief word is necessary to clarify a single
poi nt di scussed by both parties on appeal.

The | evee board’ s attorney began his presentation at oral

argunent by saying, “lI think it's clear this is not a takings
case.” The | evee board argued in its notion to dismss and inits
brief on appeal that the | andowners’ “property” -- in the form of

a judgnment enforceable “through the processes set forth by the
| egislature” -- has not been taken and that the |andowners’

putative takings claimis nothing nore than a suit to enforce a

6 In Iight of the resolution of this issue, we need not
address the |andowners’ alternative argunent that, even if the
| evee district were considered an arm of the State, the Eleventh
Amendnent woul d not bar their suit because the requested relief
could be characterized as a “purely prospective order” directing
the |l evee board to return the | andowners’ property.
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j udgrment against the board.” If the | andowners ultinmately prevail,
the |evee board continues, then every judgnent creditor of a
political entity is a potential plaintiff in a takings claim

The | andowners, on the other hand, enphasize that the
right to receive mneral royalties is a recognized property
i nterest under Louisiana |law and that there is no | onger any doubt
as to ownership of the disputed royalties. As the state court
j udgnment s nade cl ear, the | andowners’ interests in $2.85 mllionin
royalties were settled by the passage of Act 233, and their clains
for the property have since been reduced to judgnent. Vogt, 680
So.2d at 158; Voqgt, 738 So.2d at 1143-44. According to the
| andowners, the | evee board's refusal to satisfy the judgnment and
pay over the retained royalties constitutes a taking because the
governnental entity is wthholding private property from its
owners, wthout offering conpensation and wthout asserting a
public purpose or any police power or other reasonable regulatory

justification for the action. See Wbb’'s Fabul ous Pharnaci es, |nc.

v. Beckwith, 449 U S. 155, 163-64, 101 S.Ct. 446, 452, 66 L.Ed.2d

358 (1980); Nowak & ROTUNDA, CONSTI TUTIONAL LAw 8§ 15:12.
The only point requiring resolution at this stage is the
| evee board’ s i nsistence that the | andowners’ suit is not a takings

claimbut nerely an attenpt to execute the judgnent of the state

! This court has the discretionary authority to decide issues of |aw,

presented in the court bel ow, where the rel evant facts are uncontroverted and t he
proper resolution of the issue is beyond doubt. Geen v. Levi's Mtors, Inc.,
179 F.3d 286, 293 (5th Cir. 1999).
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courts. W find no support for the |evee board s prem se that a
decree of the Louisiana courts sonmehow converted private property
(the mmneral royalties) into public funds subject to an

unenforceable |ien. Cf. Webb's Fabul ous Pharmacies, 449 U. S. at

163-64, 101 S. Ct. at 452 (“[A] State, by ipse dixit, my not
transform private property into public property wthout
conpensation.”). In the |levee board’'s view, the state courts’
hol di ng that the | andowners’ judgnent is unenforceabl e against the
| evee board effectively re-characterizes their property right in
mneral royalties into an intangible claim against the |evee
board’ s property. Vogt, 814 So.2d 648. \What was the | andowners’
property has suddenly vani shed behind a veil of sovereign inmunity
in state court. W hold, however, that this result is untenable
agai nst a federal takings claim

W do not hold or inply, as the |evee board contends,
that every tort or breach of contract clai magainst a governnent al
entity necessarily becones a takings claim Qur hol di ng extends
only to cases where, as in Wbb's, the governnent has forcibly
appropriated private property without a claimof right or of public
or regul atory purpose.

Having clarified this prelimnary point of |aw, we

express no further opinion on the ultimte outcone of this case.

26



' V. CONCLUSI ON
For the foregoing reasons, the judgnent of dismssal is
REVERSED and the case REMANDED for further proceedi ngs consi stent
herew t h.

REVERSED and REMANDED.
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