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EDITH H JONES, G rcuit Judge:
This case was renmanded to “the panel” pursuant to a
decision of the en banc court that we have federal jurisdiction.

See Arana Vv. Cchsner Health Plan, Inc., 302 F.3d 462, 470-74

(5th Gr. 2002), rev'd en banc, 338 F.3d 433 (5th Gr. 2003). W

now hold that because Arana’ s claim against Cchsner Health Plan
(“OHP") fails as a matter of Louisiana | aw, no question of conflict

with federal ERI SA | aw exi sts.

“District Judge of the Southern District of Texas, sitting by designation.



| . BACKGROUND

On July 5, 1998, Julio Arana (“Arana”) suffered serious
injuries when the 1995 Ni ssan Pat hfi nder he was driving was struck
by a 1996 Ford Crown Victoria. At the tine of the accident, and
all other relevant tinmes, Arana was a dependent beneficiary of an
enpl oyee benefit plan established by his nother’s enpl oyer, LeCd er
Printing Conpany. Cchsner Health Plan, Inc. (“OHP") provided
health benefits as an HMO under the LeC er benefit plan. Follow ng
t he accident, OHP paid approximately $180,000 in health benefits
for treatnment of Arana’s accident-related injuries. A variety of
ot her insurance policies also provided coverage for the accident,
including a State Farm liability policy covering the Crown
Victoria, an Allstate liability policy carried by the non-owner
operator of the Crown Victoria, a Fireman’s Fund uni nsured notori st
policy issued on the Pathfinder and an excess uni nsured notori st
policy underwitten by United Fire. Each of these policies paid
out substantial benefits to Arana. State Farmand Allstate paid a
total of $150, 000 under the terns of their respective policies. In
addition, Fireman’s Fund and United Fire paid a total of $962, 500
under settlenent agreenents reached after Arana filed a federa
tort action in the Eastern District of Louisiana. O the anount
paid by United Fire, $150,000 is held in a trust account maintai ned

by Arana’s |awer pursuant to the settlenent agreenent.



On Novenber 2, 1999, while the federal tort action was
pendi ng, OHP wote to Arana’s nother and United Fire notifying both
that OHP cl ai med a contractual right to recover the health benefits
it had paid on Arana’s behal f. Arana sued in state court for a
declaratory judgnent that Louisiana |law barred OHP's claim for
subrogation to his i nsurance benefits. OHP renoved Arana’ s | awsuit
to the Eastern District of Louisiana on the grounds that the
Enpl oyee Retirenent I ncone Security Act (“ERISA’) preenpted Arana’s
state law clains. The district court granted summary judgnent for
Arana holding that federal subject matter jurisdiction existed
because Arana’s cl ai mwas brought pursuant to ERI SA, that Loui siana
state | aw provided the rule of decision for the case under ERI SA' s
savi ngs cl ause, and that Louisiana state | aw barred OHP s cl ai mfor

subrogation. See Arana v. QOchsner Health Plan, Inc., 134 F. Supp.

2d 783, 787-89 (E.D. La. 2001). On appeal, a panel of this court
held that ERI SA did not preenpt Louisiana state | aw and therefore
the federal courts had no subject matter jurisdiction over Arana’ s
state |aw clains. Foll ow ng rehearing en banc, we held that
Arana’s claimfalls within federal jurisdiction pursuant to ERI SA

8 502. See Arana v. Ochsner Health Plan, Inc., 338 F.3d 433

437-39 (5th Gr. 2003) (en banc). The en banc court remanded the
case to this panel for consideration of the nerits of Arana’s

claim |d. at 440.



[1. DI SCUSSI ON
A. St andard of Revi ew

We reviewa district court’s grant of summary judgnent de

novo. See Price v. Fed. Express Corp., 283 F. 3d 715, 719 (5th Cr

2002). Summary judgnent is appropriate if “the pl eadi ngs, deposi-
tions, answers to interrogatories, and adm ssions on file, together
wth the affidavits, if any, showthat there is no genui ne i ssue as
to any material fact and that the noving party is entitled to
summary judgnment as a matter of law” Feb. R Qv. P. 56(c). Wen
a district court applies state lawin ruling on a sunmary judgnent
nmotion, we reviewthe district court’s application of state | aw de

novo. See Swearingen v. Ownens-Corning Fiberglas Corp., 968 F.2d

559, 561 (5th Cir. 1992).

The only issue we consider is the viability of Arana’s
claimunder Louisiana law. Only if Arana had stated a cogni zabl e
state law claimwould it be necessary to determ ne whether ERISA
preenpts state | aw.

B. Subrogation of Insurance Benefits Under Louisiana Law

Arana contends that Louisiana |aw prohibits OHP from
subrogating to the settlenent proceeds that Arana received from
ot her insurers. Hi s claim depends on the proper application of

LA. Rev. StaT. § 22:663,! which states:

! Arana has filed a notion requesting that this court certify the
question of the proper application of § 22:663 to the Louisiana Suprene Court.
Thi s request, which follows briefing and argunent to the original Fifth Crcuit
panel, the en banc court, and this panel, is denied as untinely.
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Not wi t hst andi ng any other provisionsinthistitleto the
contrary, no group policy of accident, health or
hospi tal i zation i nsurance, or of any group conbi nati on of
t hese coverages, shall be issued by any insurer doing
business in this state which by the ternms of such policy
group contract excludes or reduces the paynent of
benefits to or on behalf of an insured by reason of the
fact that benefits have been paid under any other
individually underwitten contract or plan of insurance

for the sane claim determ nation period. Any group
policy provision in violation of this section shall be
i nvalid.

LA. REv. STAT. § 22:663 (West 1995 and Supp. 2003).

1. GCchsner’s Status as a Health Mii ntenance Organization

To gain the benefit of 8 22:663, Arana nust first denon-

strate that it covers OHP and the health benefits OHP provides to
HMO pl an beneficiaries |ike Arana. The statute regul ates group
accident, health and hospitalization insurance policies that are
i ssued by “any insurer doing business inthis state.” LA Rev. STAT.
§ 22:663. According to the Louisiana I nsurance Code, an “insurer”
i ncl udes “every person engaged i n the business of making contracts
of insurance, other than a fraternal benefit society.” LA Rev.
STAT. 8§ 22:5(10). OHP is a health maintenance organization,
however, not an insurer, and Loui siana | aw has carefully identified
the Insurance Code provisions that apply to HMOs. Thus, “[a]
heal th nai ntenance organization is an insurer but only for the
purposes enunerated in R S. 22:2002(7).” 1d. (enphasis added).
Section 22:2002(7) of the Insurance Code, in turn, deens

[a] health nmaintenance organization . . . to be an

i nsurer for the purposes of R S. 22:213.6 and 213.7, Part
XVI, conprised of R S. 22:731 through 774, Part XXl -A,



conprised of R'S. 22:1001 through 1015, and Part XXVI - B,
conprised of R S. 22:1241 through 1247.1, of Chapter 1 of
this title,

and states that “[a] health nmai ntenance organi zation shall not be

considered an insurer for any other purpose.” LA Rev. SrTAT.

22:2002(7) (enphasis added). Because this |ist of provisions onmts
Part X'V, which enconpasses 8§ 22: 663, OHP is not an i nsurer subject
to the provisions of 8§ 22:663. This conclusion conports with prior
deci sions of the Louisiana state courts which have found that the
Loui siana | egislature intended to treat HMOs as insurers “only for

selective and limted purposes.” Tucker v. Ochsner Health Pl an

674, So. 2d 1052, 1055 (La. App. 2 Cr. 5/8/96) (holding that an

HMO i s not an insurance conpany for purposes of a statute granting

speci al venue provisions for insurance clains); Crawford v. Blue

Cross and Blue Shield of Louisiana, 814 So.2d 574, 580 (La. App. 4

Cr. 2001) (declining to follow Tucker on the grounds that Bl ue

Cross was an insurer rather than an HMD).?2

2 Arana argues that OHP is subject to 8 22:663 by virtue of LA Rev.
STAT. § 22:2006(7), enacted in 1986, which allows HM3s to “coordi nate benefits,
subrogate to third party funds, and engage in the assignnent of clainms to the
extent that insurers are pernmitted to do so by the laws of this state.” LA Rev
STAT. 8§ 22:2006(7). This argunent is unavailing for two reasons. First, the
Loui si ana I nsurance Code is very specific in indicating that HM>s are not to be
consi dered insurers except for the linited purposes enunerated in § 22:2002(7).
See LA, Rev. STAT. § 22:5(10); LA Rev. STAT. § 22:2002(7). |In the absence of
specific |language adding § 22:663 to the list of |limted purposes, Arana mnust
present a conpelling reason why sone conbination of § 22:2006(7) and § 22:663
shoul d serve as an exception to this general rule. No such conpelling argunent
has been presented and the |ack of any Louisiana decision holding HMs to be
insurers for § 22: 663 purposes argues agai nst such an innovation by this court.
Second, even if § 22:2206(7) and 8 22:663 were to conbine in the nanner Arana
suggests, because we find, infra, that § 22: 663 addresses only certain instances
of the coordination of benefits and not subrogation to third party funds, such
an approach does not affect OHP's ability to subrogate pursuant to its insurance
contract and Loui si ana | aw.



Arana nonet hel ess argues that OHP i s subject to § 22: 663
because § 22:232(13) defines “health and accident insurance” to
i ncl ude “coverages provided by health nmai ntenance organi zations”
and therefore this provision functions as an additional exception
to the general bar on treating HMOs as insurers under Louisiana
law, thus making 8 22:663 applicable to OHP. The problem with
Arana’s argunent is that the scope of the definition he cites is
limted by a parallel provision within the sanme code section.
Section 22:232(19) nmakes clear that HM3Os are insurers wthin that

code section, but only “for the purposes of this Part.” See LA

Rev. STAT. 8 22:232(13); LA Rev. STAT. § 22:232(19) (enphasis added).
The “Part” referred toin 8§ 22:232 is Part VI-A, which specifically
applies only to the state-backed Louisiana Health Plan. Thus,
while Arana is correct that the conbination of 8§ 22:232(13) and
§ 22:232(19) functions as an additional exception to the genera
bar against treating HM3s as insurers under Louisiana law, it does
not allow HMOs to be treated as insurers under 8 22:663, which is
contained in Part XIV - a separate section of the Louisiana
| nsurance Code which is unaffected by the definitions contained in
§ 22:232.
2. Subrogation Versus Coordination of Benefits

But even if the OHP coverage were subject to the restric-

tions enbodied in 8§ 22:663, Arana would not prevail for a very

sinple reason. Wiile this statute restricts the coordination of




benefits, it does not affect subrogation to the i nsurance benefits

paid to Arana under the settlenent agreenents. Section 22:663, as
noted, forbids group health insurance policies to “exclude[] or
reduce[] the paynent of benefits to or on behalf of an insured by
reason of the fact that benefits have been paid under any other
i ndividually underwitten contract or plan of insurance.” LA REv.
STAT. 8§ 22:663. On the other hand, the Louisiana |Insurance Code
expressly allows HM>s to “coordi nate benefits, subrogate to third
party funds, and engage in the assignnent of clains to the extent
that insurers are permtted to do so by the laws of this state.”
LA. Rev. STAT. 8§ 22:2006(7) (enphasis added). These two terns —
coordination and subrogation — are legally and functionally
di stinct.

First, the Louisiana state |egislature evidently under-
st ood coordi nation of benefits and subrogation to be separate and
di stinct concepts. Any other reading of the Insurance Code would
have to presune, contrary to the canon of construction, that the
| egislature was redundant in defining the powers of HM3s in

§ 22:2006(7). See United States v. Reeves, 752 F. 3d 995, 999 (5th

Cr. 1985 (“A statute should be read to avoid rendering its

| anguage redundant if reasonably possible.”); ABL Mynt., Inc. V.

Bd. of Supervisors, 773 So. 2d 131, 135 (La. 2000) (“[I]t will not

be presuned that the Legislature inserted idle, neaningless or

superfluous |anguage in the statute or that it intended for any



part or provision of the statute to be neaningl ess, redundant or
usel ess.”).

In addition, Louisiana Departnent of I|nsurance regul a-
tions treat subrogation to third party funds and the coordi nation
of benefits as different concepts. See LA AbmN Cope 37: XI11.313
(“COB [Coordination O Benefits] D ffers from Subrogation
Provisions for one nmay be included in health care benefits
contracts w thout conpelling the inclusion or exclusion of the
other.”).3 The regulations go on to define coordination of
benefits as “establishing an order in which plans pay their clains,
and permtting secondary plans to reduce their benefits so that the
conbi ned benefits of all plans do not exceed total allowable
expenses.” LA, ADMN. Cobe 37: XI11.303. The reduction in benefits
descri bed as coordination of benefits parallels the | anguage used
in 8 22:663 prohibiting policy provisions that “exclude[] or
reduce[] the paynent of benefits to or on behalf of an insured.”
LA. Rev. StAar. 8§ 22:663. Coordination of benefits occurs where a
reduction of benefits takes place up front as an i nsurance conpany
limts the benefits it pays on the basis of an insured’ s additi onal
or third-party coverage. In contrast, the Louisiana Cvil Code

defines subrogation as “the substitution of one person to the

8 Arana correctly argues that the distinction drawn by the Depart nment
of I nsurance between subrogation and coordi nati on of benefits in this regul ation
is not directly applicable to 8 22: 663 because the regulation relates only to the
relati onship between group plans and not the relationship between group and
i ndi vi dual plans, which is the focus of § 22:663. However, the regulation does
denonstrate that the primary regul ator of insurance in Louisiana distinguishes
bet ween subrogation and the coordinati on of benefits.
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rights of another.” LA, CGv. Cope, Art. 1825 (enphasis added).
Subrogation generally takes place after insurance proceeds have
been paid out and the insurance conpany, substituting itself in
pl ace of the insured, seeks reinbursenent froma third-party. See
Lee R Russ, Couch on Insurance § 222:5 (3d ed. 2000) (defining
subrogation generally).

That § 22:663 limts coordination of benefits and not
subrogation conports with the interpretation of this statute by

Loui si ana courts. See Peters v. Prudential Ins. Co. of Anerica,

511 So. 2d 37, 39 (La. App. 3 Cr. 1987) (“The legislature was
quite clear inits intent to prohibit the coordination of benefits
[in 8§ 22: 663] where a group policy and an individually underwitten
policy cover the sane insured.”). This Court has also referred to
§ 22:663 as a “coordination of benefits limtation.” Nol an v.

&olden Rule Ins. Co., 191 F.3d 990, 993 (5th CGr. 1999). In

addi tion, even though 8§ 22:663 was enacted in 1972, the Loui siana
state courts have consistently held that heal th pl ans may subrogate

tothird-party funds. See, e.qg., Barreca v. Cobb, 668 So.2d 1129,

1131-32 (La. 1996); Brister v. Blue Cross and Blue Shield of

Florida, Inc., 562 So.2d 1040, 1041-46 (La. App. 3 Gir. 1990). It

strains credulity to suggest that 8§ 22:663 was designed to all ow
insured parties to receive the substantial w ndfall that could
result from a bar agai nst subrogation, but that not one reported
deci sion supports this proposition in the nore than 30 years that
this statute has been on the books.
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In this case, the subrogation provision contained inthe
OHP policy allows OHP to succeed to Arana’s right to the insurance
proceeds paid by other insurance conpanies. Subrogation does not
reduce the benefits OHP furnished to Arana - Arana has coll ected
the full amount he was entitled to under the OHP policy. Should
the Louisiana | egislature wish to prohibit subrogation as between
group and individually underwitten policies, in the sane manner
that it has prohibited the coordination of benefits, it is free to
do so, but the plain | anguage of § 22: 663 does not allowthis Court
to expand the reach of the statute.

CONCLUSI ON
For the reasons stated above, OHP is not an “insurer”

subject to 8§ 22:663, and § 22:663 does not in any event prevent

subrogation. Arana has no clai munder Louisiana | aw.

The judgnent of the district court is REVERSED
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