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MAG LL, G rcuit Judge:

A jury convicted defendant-appellant Sidney Joseph of the
follow ng: three counts of bank robbery, in violation of 18 U S. C
8§ 2113(a) & (d) (2000); carjacking, in violation of §8 2119; and
vari ous weapons charges related to the above crines, in violation
of 88 924(c)(1)(A) (ii), 924(a)(2), and 922(g)(1). The district

court?! sentenced Joseph to a total of 462 nonths' incarceration.

“Circuit Judge of the Eighth Crcuit, sitting by designation.

! The Honorable Edith B. Cenent, United States District
Judge for the Eastern District of Louisiana.



Joseph appeals his convictions on five grounds: (1) the
district court erred in concluding Joseph was conpetent to stand
trial; (2) the district court erred in permtting Joseph to
represent hinself; (3) the district court abused its discretion by
pl aci ng Joseph in a stun belt and shackles during trial; (4) the
district court abused its discretion in granting an upward
departure; and (5) the district court erred in refusing to suppress
statenents nmade by Joseph prior to the reading of his Mranda
rights. Qur jurisdiction is proper pursuant to 28 U S.C. § 1291.
For the followi ng reasons, we affirm

| .

First, Joseph argues that the district court erred in finding
him conpetent to stand trial. "Due process prohibits the
prosecution of a defendant who is not conpetent to stand trial."

Dunn v. Johnson, 162 F.3d 302, 305 (5th Cr. 1998) (citation

omtted). A defendant is conpetent to stand trial if "he has the
present ability to consult with his |awer with a reasonabl e degree
of rational understanding and has a rational as well as factua
under st andi ng of the proceeding[] against him" [d. (citation and
internal quotations omtted). W "will not reverse the district
court's determnation [of conpetence] wunless it is clearly
arbitrary or unwarranted--a species of clear error review-but this
m xed question of fact and law requires us to re-analyze the facts

and take a hard look at the trial judge's ultimte conclusion."



United States v. Doke, 171 F.3d 240, 247 (5th Cr. 1999) (citation

and internal quotations omtted).

Joseph's counsel first raised the issue of conpetency three
days before the schedul ed beginning of trial. The district court
continued the trial and ordered psychiatric evaluations. Joseph's
psychiatrist stated that she suspected nental illness, but could
not make a conclusive determ nation. The court appointed
psychiatrist testified that Joseph was uncooperative but that "[i]t
is within his voluntary control to be cooperative or not
cooperative." This psychiatrist noted that there could be sone
underlying paranoia, but that Joseph did not exhibit the usua
synptons of paranoia. The court appointed psychiatrist concluded
that Joseph "certainly is in possession of alot of his faculties.™

In addition, there was testinony at a conpetency hearing from
sheriffs, marshals, a pretrial service officer, and an FBI agent
i ndi cating that Joseph consistently responded appropriately to | aw
enforcenent requests and engaged in conversations regarding his
upcoming trial. There was testinony that on the day of one of his
psychiatric evaluations, Joseph responded appropriately to |aw
enforcenent personnel, but then refused to cooperate with the
psychi atri st.

We conclude that this evidence as a whole provided a sound
basis for the district court's conclusion that Joseph was
conpetent. Therefore, we affirmthe district court's decision that
Joseph was conpetent to stand trial.
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Second, Joseph argues that the district court erred by
allowing him to represent hinmself at trial, claimng that his
wai ver of the right to counsel was not nmade know ngly and

intelligently. "We review constitutional challenges de novo."

United States v. Walker, 148 F.3d 518, 528 (5th Cr. 1998)

(citation omtted).
A defendant in a crimnal trial has a constitutional right to
proceed wthout counsel, but only when he knowingly and

intelligently elects to do so. See Faretta v California, 422 U S.

806, 833-35 (1975); see also Dunn, 162 F.3d at 307 (citations and

internal quotation omtted). A defendant who w shes to wai ve the
right to counsel "'should be nade aware of the dangers and
di sadvantages of self-representation, so that the record wll
establish that "he knows what he is doing and his choice is nade
wth his eyes open."'" Dunn, 162 F. 3d at 307 (quoting Faretta, 422

U S at 835 (quoting Adans v. United States ex rel. MCann, 317

U.S. 269, 279 (1942))).

I n determ ni ng whet her a defendant has effectively waived the
right to counsel, the district court nmust consi der various factors,
i ncl udi ng defendant's age, education, background, experience, and

conduct. United States v. Davis, 269 F.3d 514, 518 (5th Cr. 2001)

(citation omtted). The court nust ensure that the waiver is not
the result of coercion or m streatnent, and nust be sati sfied that

t he accused understands the nature of the charges, the consequences
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of the proceedings, and the practicality of waiving the right to
counsel. 1d. (citation omtted).

On the norning of trial, Joseph's appointed defense counsel,
M. Ceorge Chaney, Jr., infornmed the court that Joseph did not w sh
to be represented by counsel because Joseph | acked confidence in
hi s counsel . After expressing a desire to proceed pro se, the

court expl ai ned to Joseph t he di sadvant ages of sel f-representation.

The court provided: "I seriously recomend to you that you all ow
M. Chaney and his assistant to represent you . . . because they
are very good |lawers." After informng Joseph that M. Chaney

woul d remai n as stand-by counsel, the court reiterated its warning:
"It is ny strong recomendation to you that you allow [ M. Chaney]
to do the questioning, that you allow him to do the cross-
exam nation, and that you allow himto put on evidence if there is
any evidence on your behalf." After explaining that Joseph had
shown no good cause for the appointnent of a different defense
counsel, the district court urged once again, "I am discouraging
you fromrepresenting yourself." Despite these warnings, Joseph
proceeded pro se.?

The record indicates that the district court properly infornmed

Joseph of the dangers and disadvantages of self-representation

2 On the second day of trial, Joseph again expressed a desire
to represent hinself, and M. Chaney again was appoi nted stand- by
counsel . On the third and final day of the trial, after direct
exam nation of the second wi tness, Joseph requested that M. Chaney
be reappointed, and M. Chaney conpleted the trial as counsel.
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multiple tines before the trial comenced. In addition, Joseph
made comments to the court about the supercedi ng indictnent issued
agai nst himand the severity of the sentence he was facing. These
i ndi cate that Joseph understood the nature of the charges agai nst
hi m and the consequences of the proceedings.

W affirmthe district court's decision to permt Joseph to
represent hinself, as the requirenents for a knowng and
intelligent waiver of representation by counsel were satisfied.

L1,

Third, Joseph argues that the district court abused its
di scretion by placing Joseph in a stun belt and shackl es during the
trial. W review the decision to restrain an obstreperous

def endant for abuse of discretion. [[linois v. Allen, 397 U S

337, 343-44 (1970); United States v. Ellender, 947 F.2d 748, 760
(5th Gr. 1991) (citation omtted).

Shackling is an inherently prejudicial practice, permtted
only when justified by an essential state interest specific to each

trial. Holbrook v. Flynn, 475 U S. 560, 568-69 (1986). This court

has held that an essential state interest justifying shackling is
found where there is a danger of escape or injury to the jury,

counsel, or other trial participants. United States v. Hope, 102

F.3d 114, 117 (5th Cr. 1996) (citation omtted). The district
court is required to state, outside the presence of the jury, the
reasons for which it has chosen to shackle the defendant. | d.

(citation omtted).



At the request of the district court, the Marshal's Service
testified outside of the presence of the jury but on the record as
to Joseph's behavior. This testinony reveals that Joseph was both
physically and verbally conbative on the way to and during trial.
I n addi tion, two shanks, or honenmade kni ves, were found on Joseph's
person on the third norning of trial. Based on these events, the
mar shals recommended the wuse of a stun belt and shackles.
Concl udi ng that Joseph posed a risk of harmto the marshals, court
officers, and others present at trial, the district court permtted
t he use of these restraints.

We find no abuse of discretion in this action. The district
court properly stated the reasons for the use of restraints.
Further, there is no evidence that the jury was prejudiced by the
presence of these restraints, as the stun belt was not activated
during the trial, and both the belt and the shackl es were kept out
of the view of the jury. Accordingly, we affirm the district
court's decision to restrain Joseph.

| V.

Fourth, Joseph argues that the district court erred in
granting an upward departure based on his crimnal history. e
review a departure fromthe applicabl e gui deline range for abuse of

discretion. United States v. Del gado- Nunez, 295 F. 3d 494, 497 (5th

Cir. 2002) (citation omtted). "There is no abuse of discretion if
t he judge provi des acceptabl e reasons for departure and the degree

of departure is reasonable.” | d. (citations and internal



gquotation omtted).

After a thorough review of the record, we find that the
district court did provide acceptable reasons for its departure;
specifically, based on the totality of the circunstances, a
Crimnal History Category of VI was nost appropriate for Joseph
Additionally, we find the upward departure of an additional 42
months for the bank robbery convictions reasonable under the
ci rcunst ances. Accordingly, we affirm the district court's
sent ence.

V.

Finally, Joseph argues that the district court erred in
refusing to suppress a statenent he nade prior to the reading of
his Mranda rights. Police and FBI agents |ocated Joseph at a
hotel. After ordering himout of one of the hotel roons, an agent
i nformed Joseph that he was under arrest and began a pat-down. At
this time, but before the reading of his Mranda rights, an officer
asked Joseph if he had a weapon on him Joseph responded, "[n]o,
sir, not on ne. There's one in the room" A handgun was found in
the hotel room Joseph argues that this statenent shoul d have been
suppressed because it was nmade prior to his Mranda warnings.

"We review a district court's denial of a notion to suppress
by (1) viewing the facts in the light nost favorable to the
prevailing party, (2) accepting the district court's factual
findings wunless clearly erroneous, and (3) <considering al

questions of |aw de novo." United States v. Lanpazianie, 251 F. 3d
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519, 523 (5th CGr. 2001) (citation omtted); see also United States

V. Aucoin, 964 F.2d 1492, 1498 (5th G r. 1992) (citations omtted).

However, the district court's ruling, even if erroneous, does
not nmerit reversal of the defendant's conviction unless it affected
a substantial right. Aucoin, 964 F.2d at 1499. "In the context of
suppression of evidence, the test for harm ess error is 'whether
the trier of fact would have found the defendant guilty beyond a
reasonable doubt [if the evidence had been suppressed].'" Id.
(citation omtted). Therefore, Joseph nust show both that (1) the
district court erroneously admtted the statenent, and (2) the
error was so prejudicial as to produce a different verdict.

Joseph has not net this burden. Even assunm ng, arguendo, that
the statenent was admitted erroneously, based on the subsequent
di scovery of the gun in the hotel room from which Joseph was
renoved and subsequently arrested,® we find that the jury would
have found Joseph guilty beyond a reasonabl e doubt even w t hout the
statenent's adm ssion. Accordingly, we affirmthe district court's
adm ssion of the statenent.

VI .

Accordingly, we affirm Joseph's conviction and sentence.

3 Joseph does not challenge the adm ssion of the gun into
evidence; instead, he challenges only the admssion of the
statenents nade regardi ng the gun
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