IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T
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STEVEN J. RANDO and GLENN A. WOCDS,

ver sus

BOSTON OLD COLONY | NSURANCE COMPANY; ET AL

UNI TED STATES OF AMERI CA,

H BERNI A NATI ONAL BANK,

Plaintiffs,

Appel | ant s,

Def endant s,

Def endant - Appel | ee,

Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana

Cct ober 31, 2002

Before WENER, EMLIO M GARZA, " and PARKER, Circuit Judges.

WENER, Circuit Judge:

“Judge Garza concurs in judgnent only.



This case arrives at our doorstep after a procedural odyssey
t hrough both the state and federal court systens. |t began as a
suit in a Louisiana state court by an insured and his secured
| ender to recover policy proceeds fromthe insurance conpany, and
has ended with a protracted nulti-party dispute anong the insured
(“Hussain”), hi s at t or neys (collectively “Rando”), t he
| ender/ nortgagee (“Hibernia”), the defendant insurance conpany
(Boston Ad Colony or “BOC’) and the defendant-appellee United
States of Anerica (the “governnent”) over the proper distribution
of an insurance proceeds fund that is insufficient to satisfy all
clainms in full. Central to this appeal is Rando’s challenge to
federal subject matter jurisdiction, as well as the rulings of
the district court on the priority and anmounts of distribution of
the insurance fund anong the several clainmnts. W affirm the
district court in all respects except for its assessnent of costs
for Hussain’s expert fees.

| . Facts and Proceedi ngs

This case was sparked by a 1991 fire that destroyed the
inventory of Sheik’s Oriental Rugs, Inc., owned by Hussain. He
was i nsured up to $500,000 by BOC. Hibernia was nanmed on the BCOC
i nsurance policy (the “Policy”) as a |oss payee, under a 1989
| oan of $177,699.02 to Hussain who had secured his promssory

note by a chattel nortgage on his inventory (the “covered



property”). Although the Policy appears to contain two different
provi sions governing the relationship between Hussain and
Hi bernia, a close reading suggests that only one — the *“Loss
Payabl e” provision —— applies: The other, by its terns,
envi sions H bernia as the putative buyer of the covered property,
which it does not appear ever to have been. The Policy’ s *“Loss
Payabl e” provision reads as foll ows:
A Loss Payabl e

For covered property in which both you and a Loss
Payee. .. have an insurable interest, we wll:

2. Pay any claim for loss or damage jointly to you
and the Loss Payee, as interests nmay appear.

In signing the H bernia | oan docunents, Hussain warranted that he
al one owned the nortgaged property, “free and clear from any
adverse claim nortgage, lien, security interest, privilege, or
encunbr ance.”

After the fire, Hussain defaulted on the H bernia prom ssory
note and litigation comenced. |In 1992, as holder of the secured
note, Hibernia sued Hussain, and in 1994 obtained a state court
default judgnent agai nst him which recognized Hi bernias
continuing security interest in the covered property. Also in
1992, Hi bernia, as |oss payee under the Policy, filed a separate
state court action against Hussain and BOC to recover a portion

of the policy proceeds.



In 1993, Hussain sued BOC on the Policy in state court.
This suit was consolidated with H bernia s suit as |oss payee.
In 1995, Hussain retained Rando as new counsel, and in doing so,
executed a contingency-fee agreenent that assigned one-third of
any recovery to his new attorneys. Rando asserted before the
district court that he has since spent $368,449.72 in prosecuting
this case.?

BOC denied liability under the Policy’'s arson exclusion.
The state court rejected that defense in a directed verdict,
ruling that BOC owed Hussain and Hi bernia $500,000 in policy
proceeds, plus interest, costs, and fees. BOC appealed to the
hi gher Louisiana courts; but once the Louisiana Suprene Court

denied certiorari on Novenber 13, 2000, the judgnent as to BOC s

liability becane final.

On Decenber 8, 2000, the Internal Revenue Service of the
Departnent of the Treasury (“IRS’) notified BOC of federal tax
liens against Hussain's property. On the sanme day, Hussain
executed a new fee agreenent giving Rando a 39% interest “in and
to any gross recovery I/we may have in this matter.” Rather than
institute concursus (interpleader) proceedings, BOC —still in
the context of the consolidated suits against it, and despite the

finality of the judgnent in that case —filed a notion to have

'Hussain v. Boston Od Colony Ins. Co., 170 F. Supp 2d. 663,
667 (E.D. La. 2001).
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the court determ ne the anobunts and priority of distribution of
funds. As part of that notion, BOC also secured and served on
the IRS an order to show cause why it should not be excluded from
any distribution. This pronpted the IRS first to file a notice
of its tax lien in the records of Oleans Parish on January 9,
2001, and then, on January 17, 2001 to renove the case to the
Eastern District of Louisiana.?

After briefing, the district court ruled that (1) H bernia
takes first priority, as |loss payee; (2) second in line, Rando
takes as attorneys’ fees pursuant to the state court litigation,
one-third of the anmount remaining after H bernia' s claimis fully
paid; and (3) third in line, the governnent takes the renmainder
of the policy proceeds, ahead of all other creditors of Hussain.?

Also, on nmotion by Hussain, the court taxed costs of $5, 000,

2See 28 U.S. C. § 1444 (2000). In this case the point at which
the IRS filed its lien does not affect the priority of clains
adj udi cated here. The law provides that a federal tax |ien arises
upon assessnent of the tax, and thus does not inpose any filing
requi renent. See United States v. MDernott, 507 U S. 447, 448
(1993). Nonet hel ess, provisions of the Internal Revenue Code
provide that both the holders of security interests, such as
Hi bernia, and attorneys who obtain judgnents or settlenents for
their clients, such as Rando, have priority over the federal tax
lien. See 26 U S.C. 88 6323(a), (b)(8) (2000). While holders of
security interests may only have priority if such interests arise
before notice of the federal tax lien is filed, H bernia becane
| oss payee in 1990 and the fire triggering its rights occurred in
1991, well before the federal governnent filed notice of any tax
lien.

SHussain, 170 F. Supp 2d. at 671-73.
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which was one-fifth of the anobunt that Hussain had sought, in
paynment for his expert w tness, John Theriot, CPA 4

On appeal Rando has raised several 1issues, in essence
contending that he should be paid an additional $196,377.48, an
anount determned by applying his clainmed contingent fee
percentage (39% to the entire anmount payable fromthe Policy and
awar ded by the court.

1. Analysis

A. St andard of Revi ew

This court reviews de novo a district court’s determ nation
of its subject-matter jurisdiction.® On the nerits, statutory
construction is reviewed de novo,® with factual findings reviewed
for clear error.” An award of attorney’'s fees is reviewed for

abuse of discretion.?

‘d. at 675.

*Your | nsurance Needs Agency Inc. v. United States, 274 F.3d
1001, 1003 (5th Gr. 2001) (“[We exercise plenary, de novo revi ew
of adistrict court’s assunption of subject matter jurisdiction.”).

°Kenp v. G D. Searl & Co., 103 F.3d 405, 407 (5th Gr. 1997)
(“Questions of statutory interpretation are questions of |aw and
t hus revi ewed de novo”).

‘Jason D.W v. Houston |Indep. Sch. Dist., 158 F.3d 205, 208
(5th Cir. 1998).

°ld.



B. Subj ect - Matter Jurisdiction

Section 2410(a) waives the sovereign immunity of the federal
governnent, enabling private parties to hale the governnent into
court to determne the priority of outstanding liens on real or
personal property.® As a trade off for the waiver of sovereign
imunity, section 1444 permts the governnment to renbve to
federal district court any such case initiated in state court.?
In light of this conditional relationship between 88 2410(a) and
1444, we have held that § 1444 “confers a substantive right to

remove, independent of any other jurisdictional limtations.”

928 U.S.C. § 2410(a) (2000). Section 2410(a) provides,
(a) Under conditions prescribed in this section and section 1444
of this title for the protection of the United States, the United
States nmay be naned a party in any civil action or suit in any
district court, or in any State court having jurisdiction of the
subject matter -

(1) to quiet title to,

(2) to foreclose a nortgage or other |ien upon,

(3) to partition,

(4) to condemn, or

(5) of interpleader or in the nature of interpleader with
respect to,
real or personal property on which the United States has or
clains a nortgage or other lien. Id.

1028 U.S.C. § 1444. Section 1444 provides, “[a]lny action
brought under section 2410 of this title against the United
States in any State court may be renoved by the United States to
the district court of the United States for the district and
division in which the action is pending.” |Id.

UGty of Manm Beach v. Snmith, 551 F.2d 1370, 1374 n.5 (5th
Gr. 1977).




Thus, to find subject matter jurisdiction in this case we
had to resolve initially whether 8§ 2410(a) applies in this case.
For us to conclude that jurisdiction was proper at the tine of
judgnent, not only nust we justify the presence of the United
States in the dispute, but we nust also denonstrate how 8§
2410(a)(5), which covers actions in interpleader or in the nature
of interpleader, applies to the parties’ actions in this dispute.
Once the applicability of 8 2410(a) is established, federal
subject matter jurisdiction is present on the basis of § 1444.

1. CGeneral Construction of § 2410(a)

The law is well settled that the governnent is not subject
to suit unless it has waived its sovereign imunity.' As noted,
8§ 2410 was specifically passed to waive the sovereign imunity of
the United States so that private parties could get the
governnment into court when necessary to quiet title or resolve
priority of liens or nortgages.®® Such waiver, however, nust be
narromly construed to conport precisely wth congressiona
intent. Thus, “no suit may be maintained against the United

States unless the suit is brought in exact conpliance wth the

12See United States v. Testan, 424 U.S. 392, 399 (1976).

13 See Estate of Johnson v. United States, 836 F.2d 940, 943
(5th Cir. 1988); 28 U.S.C. § 2410(a).

14See Estate of Johnson, 836 F.2d at 943.
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ternms of a statute under which the sovereign has consented to be
sued. "

In conformty with this strict construction, we have found
at least three instances in which waiver of sovereign imunity
does not exist under 8 2410(a). There is no waiver (1) when a
t axpayer seeks to challenge the validity of any underlying tax
assessnent,® (2) when the governnent is <claining a title
interest in property rather than a lien interest,! or (3) when
the governnent no longer has a nortgage on, or other security
right in, the property in dispute.?8

Even so, such strict conpliance with the statute does not
inply that literal interpretation of § 2410's every word is
required. Standing together, the cases noted above sinply
reiterate that 8 2410(a) applies only when the issue concerns the
priority of an existing governnment nortgage or other security
interest. On this issue, the determ nation of sovereign inmunity
is strict. In contrast, we and other courts have taken a nore

i nclusive approach to the types of underlying relief, such as

5Koehler v. United States, 153 F.3d 263, 265-66 (5th Cir.
1998) .

*Nbnt gomery v. United States, 933 F.2d 348, 349 (5th Gir.
1991).

YCunmings v. United States, 648 F.2d 289, 292 (5th Gir. 1981).

18See Koehl er, 153 F.3d at 266-67.
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gquiet title and interpleader suits, to which 8 2410(a) expressly
applies. Specifically, when the priority of a presently existing
lien interest of the governnment is in dispute, and the question
is whether 8 2410(a) applies to the type of relief sought, the
statute has been read nuch nore expansively.

In explaining the application of 8§ 2410(a), we have found
that “jurisdiction does not depend on the specific relief sought,
[e.g.] foreclosure. Rather it rests on the existence of the
traditional controversy in which a private party asserts an
ownership which is superior to the clained lien of the United
States Governnent.”'® Informng this approach is our recognition
of Congress’s conviction “that a neans be available to determ ne
such disputes lest the absence of judicial recourse depress the
marketability of property subject to federal tax liens.”?° O her
courts have found the applicability of 8§ 2410(a) to underlying

actions equally capacious.?

®United States v. Mrrison, 247 F.2d 285, 290 (5th Cir. 1957).

%Est at e of Johnson, 836 F.2d at 945.

2'See Progressive Consuner Fed. Credit Union v. United States,
79 F.3d 1228, 1231-32 (1st Cir. 1996) (hailing the substance over
the formof relief sought because Congress “was concerned not with
the niceties of comon |aw pleading, but with practical problens
faci ng owners whose property was encunbered by governnent |iens”);
Cty of New York v. Evigo Corp., 121 F. Supp. 748, 750 (S.D.N. Y
1954) (ignoring the technical procedures used by the Cty of New
York and finding jurisdiction under 88 2410(a) and 1444 because the
“purpose and effect of the action” concerned “priority for the
satisfaction of the respective tax clains out of the property
seized”). See also United States v. Coson, 286 F.2d 453, 457 (9th
10




In the instant case, the governnent maintains an outstandi ng
tax lien on Hussain's property. Thus, 8§ 2410(a) appears
appl i cabl e. Al though the applicability of 8§ 2410(a)(5) to the
suit as a whole remains to be discussed, our prior holdings and
our understandi ng of congressional intent predi spose us to accept
the governnent’s presence in this case despite its uni que node of
entrance.

2. Breadth of Interpl eader Actions under § 2410(a)(5)

G ven the expansive approach to determning the kinds of
relief for which 8 2410(a) is avail able, we next consider whether
8§ 2410(a)(5) covers the state court notion practice instituted by
BOC after the judgnent against it and in favor of Hussain and
Hi bernia had becone final and no | onger appeal able. Even though
establishing the applicability of this statute in ternms of the
governnment’s interest and its waiver of sovereign immunity has
been acconplished, we are nevertheless required to deci de whet her
t he post-judgnent proceedings in this case cone within the scope
of 8 2410(a)(5). Specifically, we nust determne (1) whether
BOC's Mtion to Determne Anmount and Distribution of Funds
constitutes an action in interpleader within the contenpl ation of

8§ 2410(a)(5), and (2) whether the government’s presence as

Cr. 1961) (interpreting the words “quiet title” broadly in
conformty with the text and the history of the statute).
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respondent wunder a show cause order satisfies the statutory
requi renent that the governnent be “nanmed a party in any civil
action or suit.”?

a. Whether There Is an Action in |Interpl eader

Section 2410(a)(5) expressly covers both interpleader
actions and actions in the nature of interpleader. A traditional
interpleader suit is an equitable action available to a
pl aintiff-stakeholder who is, or nmay be, exposed to nultiple
liability or nultiple litigation, usually when two or nore clains
are brought that are mnutually inconsistent.? The purpose of
interpleader is to enable the plaintiff-stakeholder to avoid “the
burden of unnecessary litigation or the risk of loss by the
establishnment of nultiple liability when only a single obligation
is owing.”? Thus, traditionally the clains of the defendant
claimants nust be nutually exclusive and adverse to one another
such that one claimant’s gain in the stake would be another

claimant’s lo0ss.?® In contrast to the subsequently evol ved bil

2228 U.S.C. § 2410(a).

2See Gen. Elec. Credit Corp. v. G ubbs, 447 F.2d 286, 288 (5th
Cr. 1971), rev’'d on other grounds, 405 U S. 699, 705-06 (1972).

24Texas v. Florida, 306 U S. 398, 412 (1939).

2> See id. at 405-06; G ubbs, 447 F.2d at 288. In G.ubbs, we

found that the plaintiff failed to assert a “viable” interpl eader

because he had never shown that he would be nultiply Iiable on the

sane fund. Rather, we noted that the record suggested that he was

individually liable to each of his judgnent holders. See G ubbs,

447 F.2d at 289-90. The Suprene Court ultinmately reversed because
12




in the nature of interpleader, the stakeholder in a strict bil
of interpleader maintains no claimor interest in the stake.?®

An “action in the nature of interpleader” is a term of art
that refers to those actions in which an interpleading plaintiff
asserts an interest in the subject matter of the dispute.? In
all other respects, actions in the nature of interpleader are
i denti cal to traditional i nterpl eader suits. | t is 8§
2410(a)(5)'s reference to suits in the nature of interpleader
that the district court appears to have relied on in finding
jurisdiction.?® The district court was incorrect in this
readi ng, however, because BOC had al ready disclained all interest
in the insurance proceeds when it filed its notion to determ ne
distribution of funds. Thus, BOC did not have the requisite

claim or interest in the fund that is required for the

even though renoval may have been defective (because the
i nterpl eader was not viable), the district court would have had
jurisdiction of the action had it been brought there originally.
See Grubbs, 405 U. S. at 702, 705-06.

26See Texas, 306 U.S. at 406.
2’See id., at 406-07.

28 See Hussain v. Boston Od Colony Ins. Co., 170 F. Supp 2d.
663, 669 (E.D.La. 2001) (finding that BOC s notion was in the
nature of interpleader because it was “intended to rank priority to
the real or personal property to which the United States (and
others) has a claim which brings it squarely within the scope and
pur pose of § 2410").

13



plaintiffs’ action to constitute one in the nature of
i nterpl eader.

Even though we have not previously determned the precise
scope of an interpleader action under 8 2410(a)(5), two primary
factors convince us that this provision applies to the facts of
this case. First, as noted above, we have taken an expansive
approach to determning the types of relief to which § 2410(a)
applies. Second, the -equitable purpose of interpleader to
protect stakeholders from multiple Iliability and mnultiple
litigation has led us to construe its requirenents liberally.?®
In addition to the nore traditional interpleader requirenent that
two or nore claimants have conpeting, nutually exclusive clains
to the stake, we have recognized that a plaintiff-stakehol der may
enploy interpleader when its liability is limted and the
conbined clains are in excess of such |limted liability, even
t hough not nutually exclusive.* Further, the Supreme Court has
counseled that when renoval has occurred and jurisdictional
requi renents otherwi se have been net, any problens with party
| abels are immaterial because the parties could have been

“real igned” by the court.3!

2See In re Bohart, 743 F.2d 313, 324-25 (5th Gr. 1984).

30See Ceneral Electric Credit Corp. v. Gubbs, 447 F.2d 286,
289 (5th Gr. 1971).

3'Mackay 229 U.S. at 176.
14



In like manner, other courts at both the federal and state
|l evel s have interpreted broadly which actions constitute an
i nterpl eader. One older district court case in the Second
Crcuit addressed a factual situation simlar to the instant

case. In United States v. Wbster Record Corp., a chenica

conpany was a state court judgnent creditor of Wbster Record
Corporation (Wbster), which in turn was a depositor in (and thus
a creditor of) Bankers Trust Conpany (Bankers).3 To collect its
state judgnent against Wbster, the chem cal conpany initiated
suppl enental proceedings in state court against Bankers to
acquire the deposit that Bankers was holding for Wbster.?
During these suppl enental proceedings, the IRS served a notice of
| evy on Bankers, demanding the deposit to satisfy a tax lien
agai nst Webster.3* I nstead of appearing in the supplenental
proceedings to determne lien priority over this deposit, the
governnent sued directly in federal district court to foreclose
on the lien.?3®

The district court recognized that any order directed at

Bankers to turn over the Wbster deposit to the chem cal conpany

32192 F. Supp. 104 (S.D.N. Y. 1961).
3See id. at 104-05.

%See id. at 105.

®ld.
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woul d not bind the governnment, and thus would lead to further
litigation.®® Wthout using the |abel “interpleader,” the court
al so recognized that there was a substantial dispute as to
priority of the claimants’ entitlenment to the deposited funds.
As such, the appropriate action would be to join the governnment
as defendant in a state court suit to determne lien priorities;
yet, recognized the court, such an action undoubtedly would
provoke the governnent to renove the action to federal court
under the authority of 8§ 2410(a). Thus, concluded the court, “it
would be an idle gesture to permt [the chem cal conpany] to
proceed in the State Court, since its action would eventually be
renmoved to this Court.”?

In sum the equitable purpose of interpleader to protect the
st akehol der fromnmultiple litigation and liability (expressed in
Webster as the desirability of avoiding unnecessary litigation
later) and the purpose of § 2410 of resolving outstanding
governnent liens, outweighed any defects in the procedural
hi story. Louisiana courts have al so recogni zed that a concursus
proceeding (Louisiana’s version of interpleader) “should be

construed liberally and given a broad application.”® |In short,

| d.
37 d.

% Damson Q| Corp. v. Sarver, 346 So. 2d 1304, 1307 (La. C

App. 3d Cr. 1977); Asian Int’l, Ltd. v. Merrill Lynch, Pierce,

Fenner & Smith, Inc., 435 So. 2d 1064, 1066-67 (La. Ct. App. 1st
16




the broad approach toward determnation of the types of relief
avai l abl e under 8 2410(a) generally, in conmbination with the
equitable nature of interpleader to protect a stakeholder from
multiple liability and vexatious litigation, indicates that §
2410(a) (5) enconpasses BOC s actions.

It is true here that the notion practice of the parties did
not use the sane labels as actions taken to initiate an
i nterpl eader proceeding. *° Regardl ess of the msleading case

caption, however, the substantive posture of the parties mrrored

Cir. 1983) (recognizing that statutes governing concursus “are to

be construed Iliberally,” and thus holding that alternative
procedural devices may be used to i nvoke a concursus proceeding if
its substantive requirenents are net). But see Hanpton V.

Geenfield, 602 So. 2d 327, 329 (La. C&. App. 4th CGr. 1992), rev'd
on other grounds, 618 So. 2d 859 (La. 1993) (finding that a
concursus proceeding nmay not be used to relitigate the issue of
liability). Under Louisiana law, “[a] concursus proceeding is one
i n which two or nore persons having conpeting or conflicting clains
to noney, property or nortgages or privileges on property are
inpleaded and required to assert their respective clains
contradictorily against all other parties to the proceeding.” La.
Code Civ. Proc. Ann. art. 4651 (West 2002).

3 Although the Suprenme Court has indicated that defensive
i nterpl eader under Rule 22 nust be franmed as either a cross-claim
or counter-claim its enphasis on the form of pleadi ngs was neant
to reiterate that rule interpleader is only proper when there is
“sonme nexus with a party already in the case.” G ubbs, 405 U S. at
705 n. 2. Thus, as in other areas of pleading, we construe the
pl eading liberally according to its substance rather than its form
or |abel. See Indus. Dev. Bd. v. Fuqua Indus., Inc., 523 F. 2d
1226, 1235 (5th Cr. 1975) (relying on the Iliberal pleading
standard of the federal rules to construe a conplaint to include
request for relief on a theory of subrogation, even though the
conpl aint was not clear); 5 Charles Alan Wight & Arthur R Mller,
Federal Practice & Procedure, 8 1286, n. 10 (2d Ed. 1990); 7 Wi ght
& MIler, Federal Practice & Procedure, § 1715.

17



the substance of an action in interpleader. By the tinme of
judgnent in federal court, the parties had taken several
procedural steps that produced a situation in which BOC had
brought Hussain, Hibernia, Rando, and the governnent together to
contest the priority of liens and distribution of paynents from
the i nsurance fund possessed by BOC

Al t hough BOC did not refer to “interpleader” or “concursus,”
and did not deposit the fund in the registry of the court, it
possessed an insurance proceeds fund of $500,000 in which it
claimed no interest and to which there were several claimnts.
BOC had been found liable to Hussain and H bernia under the
Policy; the IRS had served notice of a tax levy on BOC for the
money; and Hussain’s attorney, Rando, had asserted a right to
recover his contingent fee fromthe proceeds. |In addition, those
four claimnts sought satisfaction from the insurance proceeds
and, in the aggregate, their clains (1) exceeded the total anount

available in the fund, and (2) were adverse to each other.*

“°As noted, it is well settled that clainms to the stake need
not be nutually exclusive. See 4 More’'s Federal Practice 8§
22.03[1][d] (Matthew Bender 3d ed.). W and other courts have
al so found that adversity of clains is satisfied when additional
clains to a fund are derivative of one particular claimant’s
right to the fund. See Bricks Unlimted, Inc. v. Agee, 672 F.2d
1255, 1257-58 (5th Gr. 1982). See generally 4 More’'s Federal
Practice 8 22.03[1][d], n.13.

18



Consequently, BOC had a genuine fear of nultiple and vexatious
litigation.

To avoid that, BOC filed its Mdtion to Determ ne Amount and
Distribution of Funds with the Louisiana trial court, and asked
that court to order the IRS to show cause as to its interest in
the insurance proceeds fund. Simlarly, in the federal district
court, BOC s Mdtion to Determ ne Anount and Distribution of Funds
was an attenpt to bring in all who clained an interest in the
stake so that BOC would not be liable for an anount greater than
the limts of the insurance policy or have to defend multiple
suits. Thus, in conformty with the expansive approach taken
toward this formof the equitable relief, the actions of BOC were
sufficient in fact to constitute interpleader against the
gover nnent under the requirenents of 8§ 2410(a)(5).

b. Whether the Presence of the United States Pursuant
to 8 2410(a) is Satisfied by the O der to Show Cause

The second interpretation issue presented is whether the
governnent’s presence in this suit by virtue of the state court’s
order to show cause satisfies 8§ 2410(a)’s requirenment that the
United States be “naned a party in any civil action or suit.”*
We are aware of no case law, either in this circuit or el sewhere,

interpreting this particular phrase from§8 2410(a). Furthernore,

428 U.S.C. § 2410(a).
19



the statutory construction of other l|language in 8 2410 that we
have undertaken points in different directions. As descri bed
above, we have narrowy construed the | anguage wai vi ng sovereign
imunity, but we have broadly interpreted the types of relief to
which this statute applies. As the requirenent that the
governnent be “naned a party in any civil action” relates nore to
the form of relief sought in the wunderlying state court
proceedings than to the waiver of sovereign imunity, we
interpret “any civil action or suit” broadly to include the
instant orders to show cause because their purpose is to
determne the priority of clains to noney or property.

The cases narrowy interpreting the waiver of sovereign
immunity are |ess applicable here because the nature of the
governnent’s interest, which triggers (or prevents) the waiver of
immunity, is not at stake. Rat her, at issue here is sinply the
procedure by which the governnent was brought into an action to
determ ne the ranking of its lien.

Additionally, applying 8 2410 to these orders to show cause
conports with the statute’s purpose. On two occasions, Congress
has broadened the original section 2410(a), each tine allow ng
wai ver of sovereign inmmunity in additional types of cases, so as
to enhance the ability of private parties to resolve issues of

ranking or priority when governnent |liens are involved. The 1942

20



anendnent, which extended the statute’'s anmbit to include quiet
title actions, “was in response to the recogni zed need for a way
to force disputes over governnent tax liens to resolution, rather
than leaving the United States in conplete control of the
timng.”* Simlarly, in 1966, Congress wanted to expand the
wai ver of sovereign inmunity to cover nore types of litigation so
that private parties could bring the governnent into those
addi tional kinds of cases.* W discern a pattern over tine in
Congress’s broadening of the applicability of 8§ 2410(a) to
include nore and nore instances in which it was “desirable for
the Governnent to be a party in order to assert its interest.”*
Congress has clearly wanted the governnment to be anenable to suit
in an increasing variety of actions. |In keeping with this trend
toward inclusiveness, we conclude that the governnent’s presence
in a suit, by virtue of an order to show cause as to the ranking
of its lien in a specific fund, cones wthin the statute’'s
cover age; inclusion facilitates the statutory purpose of
resolving the priorities of those liens on property in which the

governnent has a security interest.

“United States v. Perry, 473 F.2d 643, 645 (5th CGr. 1973).

“3See Sen. Rep. No. 89-1708, at 1966 U.S.C.C. A N 3722, 3754-
55.

4“1 d. at 37565.
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I n conbi nation, a nore expansive approach to determ ning the
kinds of relief covered by 8 2410(a) and the intent of Congress
to address the “practical problens facing owners whose property
was encunbered by governnent liens” instead of the “niceties of
common law pleading,”* dictates 8 2410(a)’s inclusion of an
order to show cause that brings the governnent into court to
answer a stakeholder’s call to determne lien priorities.

In sum the district had federal subject matter jurisdiction
because this case net the requirenents of 8 2410(a) as well as
those of 8§ 1444. Section 2410(a) only waives sovereign imunity
and does not <create a basis for federal subject nmatter
jurisdiction. But, once it is deened applicable in a state court
action, such as the one here, it makes available to the
government 8§ 1444, which we have held creates a substantive right
of renoval to federal court, regardless of other jurisdictiona

limtations.*

45Pr ogr essi ve Consuner Fed. Credit Union, 79 F.3d at 1231-32.

“City of Mam Beach, 551 F.2d 1374 n.5. Even if § 1444
did not create i ndependent federal subject matter jurisdiction,
or this case had been brought directly in federal court, this
i nterpleader-1like action would appear to neet the requirenents
for federal jurisdiction under § 1332. See 28 U. S.C. 8§
1332(a)(1). Section 1332 jurisdiction under Rule 22 (rule
interpleader) requires: (1) conplete diversity of citizenship,
which is net when the stakeholder is diverse fromall the
claimants, even if citizenship of the claimants is not diverse;
and (2) an anount-in-controversy that exceeds $75, 000 excl usive
of interest and costs. See 4 More's Federal Practice §
22.04[2][a]. In this case, conplete diversity was present: BOC
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C. Effect of a Final State Court Judgnent

There is one remaining conplication that we nust resolve
before addressing to the nerits of this appeal. Unl i ke any of
the cases discussed above, BOC s interpleader-like actions were
not initiated until after the state court judgnent (in a case
that the governnment was not involved in, as a party or otherw se)
that required BOC to pay the insurance proceeds to Hussain and
Hi bernia “as their interests appear in the policy” had becone
final and no |onger subject to appeal. The Suprenme Court has
interpreted the Full Faith and Credit Act to require that federal
courts grant the sane preclusive effect to a state court judgnent
as the state court would have given to it.% Therefore, whether
the Loui siana court judgnent is considered final, in that sense,
is a mtter of state |aw

The Louisiana Code of Cvil Procedure provides that “[n]o

claimant may be inpleaded in a concursus proceeding whose cl aim

is a Massachusetts corporation, and Hussain, H bernia, and Rando
are Louisiana citizens. As the governnent is not a citizen of
any state, it is not considered in the conplete diversity
calculus. See 4 More’'s Federal Practice 8§ 22.08[1], n.9. As
for the second prong of the test for diversity jurisdiction,
anount -i n-controversy, the principal anpbunt at stake of the

i nsurance fund is $500,000, well in excess of the $75, 000
threshol d. Thus, subject nmatter jurisdiction on the basis of

di versity woul d have been net.

47See Mgra v. Warren City Sch. Dist. Bd. of Educ., 465 U. S
75, 81 (1984); A L.T. Corp. v. Small Bus. Admn., 801 F.2d 1451,
1455 (5th Gir. 1986).
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has been prosecuted to judgment.”*® The purpose of this rule is
to protect the claimant, “who has prosecuted his claim to
j udgnent, and ot herwi se would be forced to relitigate the matter,
not only wth the obligor, but wth all ot her adverse
clai mants.”* In conformty with this |anguage, the Louisiana
Suprene Court has held that when clains have been “established,”
they may not be inpleaded in a later interpleader suit.?®°
Al t hough the statutory |anguage was adopted after the period
during which the court tackled these cases, its decisions give
contextual neaning to the provision. Review of the cases,
however, denonstrates that the requirenents to preclude
subsequent interpleader by an “established” claim are neither
conpletely clear nor net in this instance.

In Victor v. lLews, Louisiana s highest court stated that

the law is well-settled that a “claimant who has been put to the

test of a trial by a surety, and has established his claim may

not be inpleaded |later by the surety in an interpl eader suit, and

conpelled to prove his <claim again wth other adverse

“8La. Code Civ. Proc. Ann. art. 4652 (West 2002).
“La. Code Civ. Proc. Ann. art. 4652, cnt. b.

0 See Am Sur. Co. of N.Y. v. Ryan, 170 So. 34, 40 (La. 1936);
Am_ Sur. Co. of NY. v. Brim 144 So. 727, 730 (La. 1932).
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claimants. " 5! In Victor, a plaintiff had successfully sued a
real estate broker and an insurance conpany, as the broker’s
surety, for damages.® The state court of appeal affirnmed the
surety’s liability, but reversed and remanded for a determ nation
of quantum because the surety was entitled to offset its
liability by the value to the plaintiff of the use of sone | and.
The appellate court denied a rehearing requested by the surety,
and the Louisiana Suprene Court denied certiorari. On remand in
district court, the surety instituted a concursus (interpleader)
action and deposited the full anpbunt of the bond with the court.
Rejecting this attenpt at interpleader, the state suprene court
found that the plaintiff’s claimhad been “finally and definitely
est abl i shed” because three courts had reviewed the issue;* the
remai ning issue relating to the value of the land during the tine
occupi ed by plaintiff was not enough to alter the conclusion that
t he judgnent was final.>

The sane court rejected a plaintiff’s attenpt at

i nterpl eader under an alnost identical set of facts in Anerican

Victor v Lewis, 161 So. 597, 598 (La. 1935) (enphasis
added) .

52See i d.

I d

53
54

d
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Surety Co. of New York v. Brim?®® The court reasoned that a

party who is aware of its ability to initiate concursus but
chooses not to bring such an action cannot do so after |osing the
original suit. The court concluded that allow ng interpleader
under those conditions would increase the amount of litigation

t hus wor ki ng agai nst the purpose of interpleader, and would force
a successful claimant to “accept a pro rata part of a fund...and
thereby largely <cause her to lose the benefits of her
j udgnent . " %¢

In Anerican Surety Co. of New York v. Ryan, yet another

factually simlar case, the Louisiana Suprene Court rejected
American Surety’'s attenpt to recoup awards it had paid to
i ndividual claimants after it had instituted a concursus
action.®  Apparently relying on the doctrine of novation, the
court characterized those plaintiffs as judgnent creditors of
Anerican Surety, no longer being claimants to a fund.®® The
factors on which the court relied were (1) the clains had been
reduced to judgnent before Anerican Surety nmade any deposit into

the registry of the court, (2) the judgnents were executory

55144 So. 727 (La. 1932).
561 d. at 730.

57170 So. 34 (La. 1936).
58] d. at 39.
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agai nst any property or fund owned by Anerican Surety, and (3)
American Surety had paid the judgnents from other funds and
wi t hout reference to the court-deposited fund.

In contrast to those conclusions, it was also in Ryan that
the court finally allowed interpl eader agai nst one cl ai mant whose
claim the court determned was not “established.”® Thi s
claimant, How and & Co (“How and”), had won a judgnent against a
di fferent conpany, Hone Accident Insurance Conpany, by suing its
ancillary receiver in a process that was nore summary than
adversarial .® Howl and then successfully sued Anerican Surety,
as surety of Honme Accident |nsurance Conpany, for paynent on the
unpai d judgnment.® That judgnent, however, was apparently never
signed, and Anerican Surety filed a notion for rehearing and an

order for How and to show cause why the rehearing should not be

9] d.

1 d. at 40.

%1The original suit was brought against the ancillary
recei ver of Home Accident |nsurance Conpany. The litigation,
according to the court, only consisted of a set of
interrogatories that the receiver answered, in which he
essentially admtted to liability if Howand s proffered exhibits
were correct. It was on this basis that the court found in favor
of Howl and, who then used the judgnent to obtain a judgnent
agai nst Anerican Surety. See id.

621 d. at 37-38.
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granted.® The proceedi ngs stopped there because American Surety
filed its interpleader action at about the sanme tine.®

In rejecting Howland’'s assertion that its <claim was
est abl i shed, the court found that Howl and’s prior judgnent was
based on insufficient proof; that it was never signed; and that
the notion for rehearing was never adjudicated.® The court also
based its conclusion on the fact that the prior judgnent was
executory only against Anerican Surety for no nore than the
anount of the bond it held, thereby restricting recovery to the
avai |l abl e proceeds from an insurance bond.® The court surm sed
that these factors prevented Howand's <claim from being
“established,” thereby freeing the stakeholding plaintiff to
bring How and i nto a subsequent concursus proceedi ng.

These Loui siana cases suggest that any plaintiff who has
prosecuted his case through the appellate |evels and achieved a
judgnent for which there is no further avenue of Ilitigation
cannot |ater be brought into a suit in interpleader. And, at

first glance, the facts of our case suggest that Hussain and

I d

63
64

d
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Hi bernia had indeed established their clains through a final,
executory judgnent, thus blocking their being interpled
subsequently by BOC. Hussain and Hi bernia had prevailed at the
trial and appellate court levels, and BOCs wit application had
been deni ed by the Louisiana Suprene Court, before the governnent
ever asserted its tax lien and, necessarily, before BOC could
have responded by filing its show cause notion. Thus, as
described in Victor, “th[e] mtter was passed upon by three
courts in definitive judgnents.”®®

Cl oser scrutiny reveals, however, that this <case is
di stingui shable from prior decisions. The positions of the
parties in this case are factually different from past exanples
of “established” clainms such that this case does not come wthin
the scope of article 4652 of the Louisiana Code of Guvil
Procedure prohibiting concursus (interpleader) against clainmnts
who have al ready prosecuted their clainms to judgnent.®®

Li ke Howl and, the unestablished claimant in Ryan, Hussain
and Hibernia’s aggregate recovery is limted to the policy
proceeds, and thus is not a general judgnent against BOC itself.
The initial state court judgnent held BOC |iable to Hussain and

Hi bernia for 500,000, “the policy limts under Business Omer’s

%8161 So. at 598.

%La. Code Civ. Proc. Ann. art. 4652.

29



Xtra Policy...as their interests appear in the Policy.” In fact,
the trial court specifically rejected all other clains brought
agai nst BOC, including those for penalties for arbitrary failure
to pay clains under the policy. Thus, as in Ryan, the tria
court specifically restricted the judgnent to the anount of the
policy (plus interest and costs), and prohibited any recovery
agai nst the insurance conpany in excess of that anount.
Furthernmore, this case is unlike Brim because it is not
clear that BOC had “know edge of all the facts” such that it
coul d have chosen to proceed in concursus originally.’ During
the liability stage of this litigation, only Hussain and Hi bernia
had made clains to the insurance proceeds. Although a situation
in which two parties sue for the sane funds is often ripe for
concursus, such is not the case when the conbined clains fail to
exceed the fund and are not nutually exclusive. As Hibernia' s
claim was derivative of Hussain'"s and as the cases were
consolidated relatively early in the Jlitigation, there was
apparently no fear of nmultiple liability or nultiple litigation
to pronpt BOC to file a concursus proceeding. |In fact, notice of
the IRS lien on Hussain's property and its threatened |egal
action did not appear until Decenber 2000, which was subsequent

to the Louisiana Suprene Court’s denial of certiorari.

“Brim 144 So. at 730.
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It is also evident that further proceedings in this instance
likely would not increase litigation. Regardless of whether the
governnent remains a party, the nerits of this case indicate that
Rando and Hi bernia would continue to dispute the priority of
their clains in the fund: A court would still have to sort out
whi ch contingency fee percentage Rando was entitled to receive,
and whet her the demand for expert fees was proper. Thus, even if
a concursus or interpleader were not allowed in this case,
additional litigation would still arise.

Nei t her woul d Hussain |lose the benefits of his judgnent if

i nterpl eader were all owed. State court litigation ensured that
BOC was liable to Hussain and Hibernia for the full policy
proceeds plus interest and costs. Further litigation would not
alter the judgnent against BOC. If future litigation should
force Hussain to accept a reduced recovery, it wll be because

the governnent partially satisfies its tax |ien against Hussain
through the interpleader proceeding; but the governnent would
have obtained this result regardl ess. Wt hout interpleader,
Hussai n woul d have taken the remai ning policy proceeds, and woul d
have been forced to pay these proceeds in separate litigation
wth the governnent to satisfy tax arrearages. Al | owi ng
i nterpleader sinply skips this unnecessary step, and enabl es the

governnent to collect wthout engaging in duplicative litigation.
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Finally, this case is unlike Victor v. Lewi s because of the

remai ni ng substantive legal issues requiring resolution. The
Victor court found that factual determnation of the value of
| and occupancy did not upset the “established” character of the
plaintiff’s claim Here, in contrast, the parties wll continue
to advance substantive legal disputes after the finding of
liability. Such issues do not call into question the final
j udgnent against BOC, but they are significant enough, in our
view, to allow litigation to continue through interpleader.

I n conclusion, even though Hussain and Hi bernia' s judgnent
against BOC is a final, unalterable state court judgnent, it is
not “established” in the sense of Louisiana jurisprudence and
does not preclude a subsequent interpleader-like action under
t hese unique facts. The state court judgnent was specifically
limted to the insurance policy proceeds and it was not
practical, or expected, for BOC to attenpt an interpleader-Ilike
action until it becane aware of the governnent’'s Ilien.
Furthernore, none of the dangers that acconpany subsequent
interpleader are present. The remaining issues concern
substantive questions of priority, and would have arisen even in
the absence of this interpleader-like action. |If Hussain's award
is reduced, it wll be because of Hussain’s own tax liabilities

and not because of an independent claim to the fund. Al | ow ng
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this action may actually bring a benefit to Hussain, because it
preenpts separate litigation between him and the governnent and,
as a result, saves him attorney fees in such an action. Thus,
because these proceedings do not threaten relitigation or the
reconsideration of BOCs liability, but instead provide a
potenti al benefit to Hussain, we see no reason why an
interpleader-like action should not have proceeded in this
particul ar case.

D. Amount of Attorney Fees

Havi ng resol ved jurisdictional and final j udgnment
anbiguities, the first nerits issue is whether Rando was entitled
to have attorneys’ fees calculated on Hussain’s net recovery
under the insurance policy, as the district court held, or on his
gross recovery, as Rando argues. An alternative way of view ng
the question is: Does H bernia, as a naned | oss-payee nortgagee,
prime the secured claimof Rando, the insured’s attorney, in the
di stribution of insurance proceeds from BOC?

The district court gave priority to H bernia over Rando,
reasoning that “the |oss payee-nortgagee (Hi bernia) is entitled
to the proceeds of the policy to the extent of the nortgage debt,
wth any surplus then payable to the insured-nortgagor

(Hussain).”’ Rando argues on appeal that (1) Hi bernia is a |l oss

""Hussain, 170 F. Supp 2d. at 670 (citing J.B. Durbin wv.
Allstate Ins. Co., 267 So. 2d 779, 781 (La. C. App. 2d Cr.
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payee under a sinple or open |oss-payable clause, not a standard
or union clause; (2) under an open |oss-payable clause, the |oss
payee recovers only if the insured recovers; ergo (3) Hi bernia's
right to recover is contingent on, and derivative of, Hussain’'s
right to recover. In Rando’s view, this is the reason that the
state court awarded judgnent in the insurance suit for Hussain
and Hibernia “jointly” —as the Policy' s Loss Payabl e provision
required. Hence, Rando concludes, the contingency-fee rate
should apply to Hussain’s gross recovery from BOC, not to his
recovery net of BOC s paynent to Hi bernia.

Hi bernia counters that (1) Louisiana law clearly ranks the
| oss-payee ahead of the insured; (2) there is no basis for
appl ying Rando’s contingency fee to H bernia s recovery; and (3)
Rando’ s di stinction between types of |oss payees is irrelevant in
this case. Hi bernia al so enphasizes that it has independently
prosecuted this suit, having been the first to sue, thereby
interrupting prescription and commenci ng the accrual of judicia
i nterest.

Rando’s argunent that he has priority over Hi bernia has
little support in either statutory or case |aw The rel evant
state statute, La. Rev. Stat. 8 9:5001(A), states:

A special privilege is hereby granted to attorneys at

law for the amount of their professional fees on all
judgnents obtained by them and on the property
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recovered thereby, either as plaintiff or defendant, to
take rank as a first privilege thereon superior to all
other privileges and security interests under Chapter 9
of the Loui siana Conmercial Laws. "

Even from the statute alone, one mght conclude that “judgnment
obtained by them” in a consolidated case, refers to the judgnent
an attorney obtains for his client, and not any anount obtai ned
by another party. This view is reflected both by our decisions
and those of the Louisiana courts.

On several occasions, we have recognized that “when a
nortgagee is designated as the | oss payee, the insured in effect
appoints himto receive paynment under the policy.”"

It is well established as the |aw of Louisiana that

where insurance is taken out by the nortgagor for the

benefit of nortgagee, or is nade payable to the
nortgagee as his interest may appear, the nortgagee is
entitled to the proceeds of the policy to the extent of

his nortgage debt, holding the surplus, if any, after

the extinguishnment of his debt for the benefit of the

nmortgagor. Adams v. Allan, La. App., 19 So.2d 578 (1st
Gr. 1944).7

W have gone so far as to apply this principle to create an

equitable lien in favor of the nortgagee, entitling it to recover

?La. Rev. Stat. Ann. § 9:5001(A) (West 2002).

SWalter v. Marine Office of Am, 537 F.2d 89, 98 (5th Cir.
1976) (citing Diaz v. Cherokee Ins. Co., 275 So. 2d 922, 925 (La.
. App. 1973)). VWalter turned on whether there should be an
exception to this general rule when the nortgagor nakes repairs
after an acci dent damagi ng the nortgaged property, and this Court
held in the negative. 1d. at 97-99.

“1d. at 99.
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i nsurance proceeds, even when the insurance policy did not nane
t he nortgagee as a | oss payee. ”®

Rando cites Lazlo v. State Farm Fire & Casualty Co.,’ for

the proposition that he should recover on the gross anount BOC
paid out, not nerely the net anount. But, as Hibernia and the
governnent assert, Lazlo is distinguishable. In that case, fire
consuned a house that was insured and nortgaged; and, as here,
the nortgagee was a naned |oss payee in the insurance policy.”
Unlike this case, however, the insurance conpany in Lazlo
purchased the nortgage fromthe nortgagee.® Litigation over the
arson issue resulted in cancellation of the nortgage. W held
that the nortgage becane property “recovered” for the honmeowner

through the arson litigation; the value of the nortgage, under

Am Gen’'|l Fire & Cas. Co. v. Reese, 853 F.2d 370, 373-74 (5th
Cr. 1988) (“Of course, the general lawin Louisiana is that where
an insurance policy is taken out by a nortgagor for the benefit of
a nortgagee, the nortgagee is entitled to the proceeds of the
policy to the extent of the nortgage debt due at the tinme of
| 0ss.”).

%796 F.2d 807 (5th Cir. 1986).
1d. at 808.

8l d.; id. at 811 (“It is crucial inthis connection that State
Farm did not ‘pay off’ the nortgage; it bought the nortgage.
Consequently, if there had been a judgnent in State Farnmis favor
[on the arson issue], Lazlo could have been sued under the
nortgage....”).
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La. Rev. Stat. 8 9:5001, was thus to be included in the
attorneys’ fees privilege.™

At first glance, it does appear difficult to distinguish
Lazlo neaningfully from this case: Both plaintiffs had | oss-
payee provisions in their nortgages directing the insurance
conpany to pay the nortgagee in the event of losses to the
nmortgaged property. The nost significant difference is that the
i nsurance conpany bought the nortgage fromthe nortgagee in Lazlo
and cancelled it after litigation.® This difference, however,
in no way increased the insured’ s recovery beyond the surplus
after satisfaction of the nortgage; neither does it reflect any
greater professional effort on the part of Lazlo's attorney.
I rrespective of whether the nortgage was bought and cancell ed
the |oss-payee provision nade certain that the professional
efforts of Lazlo's | awer woul d never have produced a recovery of
nmore than the surplus policy funds. |[If the nortgage had not been

cancel led, then the insurance conpany likely would have paid

Il d. at 812 (“It is clear for fee privil ege purposes that such
cancel l ation at | east conprises ‘property recovered’ by counsel for
Lazl o.”) (enphasis in original).

8Anot her difference, as noted by the district court, is that
the fee agreenents thensel ves di ffered because Lazl 0’ s paynent pl an
assigned to his attorney “(40% per centum $60, 000 plus interest
and costs any and all sunms collected or rights and/or interest
obt ai ned,” Lazlo, 796 F.2d 810 n. 3, while Hussain’s fee agreenents
with Rando spoke in terns of “any recovery” and “gross recovery”.
Hussain, 170 F. Supp 2d. at 671-72. It is not apparent that this
di fference should have any legal ram fications, however.
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itself the funds due under the | oss-payee provision, thereby
payi ng off Lazlo’s nortgage. Thus, if Lazlo’s reduced recovery
was a foregone concl usi on because of the | oss-payee provision, it
is hard to see why Rando should be deprived of the fees on the
total policy when the |oss payee provisions simlarly reduced
Hussai n’s recovery.

Nonet hel ess, Lazlo remains distinguishable. Assi gning the
nmortgage to the insurer may seem like a procedural technicality
as far as the insured’'s ultinmate recovery is concerned, but it
did have the practical effect of covering the nortgagee’s
interest in the nortgage. Unli ke the nortgagee in Lazlo, the
nortgagee in this case, H bernia, did not convey or assign the
nortgage to BCC. Instead, it pursued litigation on its own to
protect the anobunt it was entitled to receive as | o0ss-payee.
Although Rando is <correct that to recover Hibernia needed
Hussain, that statenent is only correct insofar as Hussain's
action may have been a technical prerequisite to recovery from
BOC.

The law is clear that even under an open or sinple |oss
payable provision, such as the one in operation here, the
nortgagee has a direct claimto the insurance proceeds up to the

anpunt necessary to cover the outstanding balance on the
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obligation secured by that nortgage.® The only drawback wth
this type of provision, as opposed to a standard or union cl ause,
is that the nortgagee cannot recover if the insured is sonehow at
fault for the loss. Thus, if Hussain’s presence in the suit was
necessary at all, it was nerely to allow a defense agai nst arson
allegations. As Hi bernia notes, it initiated litigation itself a
year before Hussain sued; and Hi bernia obtained a judgnent
agai nst Hussain which |iquidated the anmount due to it under the

| oss- payabl e provi si on.

This difference from Lazlo is material. Unli ke Lazlo, the
nortgagee’s financial interest was not satisfied through an
assi gnnment . Instead, the nortgagee litigated to ensure its
receipt of the anobunt outstanding on the note. Thus, Rando

cannot alone claimcredit for recovering the anpbunt that was due
directly to H bernia as a result of the |oss payee provision;
neither was he the only lawer — or even the first one —

presumably working to refute the arson allegation. In |ight of

8See Ingersoll-Rand Fin. Corp. v. Enployers Ins. of Wusau,
771 F.2d 910, 913 & n.3 (5th Cr. 1985) (noting the difference
between standard and sinple clauses by explaining that “[t]he
|atter sinply provides that the proceeds of the policy shall first
be paid to the nortgagee as his interest appears, but it does not
provi de a separate undertaking that the nortgagee’s interest shal
not be inpaired by any act or neglect of the insured-nortgagor.”);
Wiitney Nat’'l Bank of New Oleans v. State FarmFire & Cas. Co.,
518 F. Supp. 359, 361-62 & n.2 (E. D La. 1981) (quoting insurance
treati se | anguage to explain the difference).
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the wel |l -established character of Hi bernia's right to the noney,
and the work of its counsel in the litigation, Rando is not
entitled to an award of fees on that portion of the recovery.

Finally, despite any remaining simlarities between Lazlo
and this case, the weight of authority both in our precedent and
under Louisiana’'s indicates that a nortgagee’'s rights under a
| oss- payee provision vest automatically when a |oss-causing
incident occurs.® As a result, any anmount ultimately recovered
by Hussain was certain to be, from the outset, net of the
out st andi ng bal ance on his nortgage to Hibernia. 8

Sinply stated, then, Rando’s contentions that (1) he has
priority over Hi bernia, and (2) his fee should be cal culated on
the gross ampbunt paid out by BOC rather than the net anount
recovered by Hussain, are wong. Thus, we affirm the district
court’s all owance of the net anount only.

E. Appropriate Conti ngency Fee Percent age

82See Wl ter, 537 F.2d at 99 (recogni zi ng that the nortgagee’s
rights vested at the tinme of the accident) (citing Way-Di ckinson
Co. v. Commercial Credit Co., 192 So. 2d 769 (La. C. App. 1939);
Pearson v. Rapstine, 203 F. 2d 313, 315 (5th G r. 1953); Durbin, 267
So. 2d at 781.

8Rando’s reliance on Lerner Stores Corp. v. Elec. Mid Bake
Shops is simlarly msplaced: There we held that a nortgagee was
not entitled to priority for the nortgagee’s own attorneys’ fees,
and the case did not adjudge the relative priorities of a |oss
payee- nort gagee and the insured-nortgagor. 24 F.2d 780, 781 (5th
Cr. 1928).
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Rando also contends that the district court erred in
applying as his contractual contingency fee percentage the 33
1/3% figure fromhis 1995 fee agreenent with Hussain rather than
the 39% figure fromtheir 2000 fee agreenent. The district court
concluded that Rando’s super-priority for attorney’'s fees under
26 U.S.C. 8 6323(b)(8) only applied to his success in having BOC
held liable for the insurance proceeds, not his post-judgnent
effort to collect the nonies.?® Thus, reasoned the court, Rando
only deserved fees wunder this provision for the work done
pursuant to the 1995 agreenent, which specified a contingency fee
of 33 1/3% On appeal, Rando chiefly argues that under Loui siana
| aw, “the hi ghest reasonabl e contingency fee controls.”

No party disputes that Rando’'s effort to achieve a judgnent
against BOC for the insurance fund entitles him to a super-
priority ranking for his fees over the federal tax lien. Rather,
the issue is whether Rando can substitute a higher contingency
fee percentage after the adjudication of BOC s liability but
before any of the funds are actually distributed. St at ed
differently, we nust determne whether 8§ 6323(b)(8)’'s super-
priority ranking attaches when BOC s is found |iable, or when the

proper distributions from the insurance fund are actually

8Hussain, 170 F. Supp 2d. at 672.
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determ ned. To answer this question, we nust first determ ne the
scope of the term “judgnent” as used in the relevant statute.
Section 6321 of the Internal Revenue Code establishes “a
lien in favor of the United States upon all property and rights
to property, whether real or personal” against a delinguent
t axpayer.® This lien attaches at the time of assessnent and to
all property owned or subsequently acquired by the taxpayer.?®
Section 6323(b)(8) creates an exception to this federal tax lien
priority. In part, it provides that a previously filed federa
tax lien shall not be valid, “[wjith respect to a judgnent or
ot her ampunt in settlenent of a claimor of a cause of action, as
agai nst an attorney who, under local law, holds a lien upon or a
contract enforcible [sic] against such judgnent or anpbunt, to the
extent of his reasonabl e conpensation for obtaining such judgnent
or procuring such settlenent.”® The announced purpose of this
provision is to provide an incentive to attorneys to enhance the
val ue of a taxpayer’'s property, which would ultimately increase

t he governnment’s revenue coll ection. 88

826 U.S.C. § 6321 (2000).

86See Tex. Commerce Bank- Fort Worth, N.A. v. United States, 896
F.2d 152, 161 (5th Cr. 1990); Centex-Landis Constr. Co. v. United
States, No. CIV.A 99-1968, 2000 W. 1039475, at *2 (E.D.La. May 9,
2000) .

8726 U.S.C. § 6323(b)(8) (2000).

88See Reed & Steven v. H P Health Plan of Fla., Inc., 81 F.
Supp 2d. 1335, 1338 (S.D.Fla. 1999); S. Rep. No. 89-1708, at 1966
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W have already determned that, because of continuing
di sputes about the proper distributions fromthe insurance fund,
the adjudication of BOC s liability constituted a final state
court judgnent, but did not preclude a subsequent interpleader-
i ke action. This portion of the case asks, as a question of
| aw, whether the “judgnent” of which 8 6323(b)(8) speaks requires
actual distribution of the fund or nerely a determ nation of
liability. As such, the issue requires our de novo review.

We have not had the opportunity to interpret 8 6323(b)(8) in
the context of the specific issue we review today. Qher courts
have concluded that “obtaining such judgment”® neans that an
attorney nust have created a fund which increases the taxpayer’s
t axabl e property.® Thus, it is fairly well-settled that the word
“Judgnment” as used in 8 6323(b)(8), must be read in light of the
statute’s purpose; that is, the creation of a fund that increases

the taxpayer’s property for the ultimte benefit of the IRS.

US CCAN 3722, 3727 (“An attorney’s fee in such a case can be
t hought of as simlar in concept to the repairman’s charge in that
it can be expected to enhance the value of the taxpayer’s

property.”).
8926 U.S.C. § 6323(b)(8).

9See Reed & Steven, 81 F. Supp 2d. at 1338; United States v.
McGaughey, No. 93-CV-196-WDS, 93-30173, 90-3475-WDS, 1999 W
282780, at *3 (S.D. Ill. WNMarch 24, 1999). See al so Rosenman &
Colin v. Richard, 850 F.2d 57, 61 (2d Cir. 1988) (interpreting a
simlar New York statute to limt the attorney’s lien to the fund
created or property obtained in a judgnent won on behalf of her
client).
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What is required to create such a fund is nuch less clear.
Al t hough to our know edge no court has addressed the precise fact
pattern that is now before us, other courts have confronted this
general question in slightly different contexts. For instance,
sone courts have taken “a nore expansive view of what constitutes
the creation of such a fund.”® These fora have found that both
recovery of seized funds from the governnent® and efforts to
obtain confirmation of an arbitration award® constitute fund
creation within the intendnent of 8§ 6323(b)(8). Anot her court
has concluded that “judgnent” in the statute “refers both to the
judicial act and that which in whole or in part satisfies the

‘“judgnment’,” suggesting that fees charged for efforts to collect
a judgnent deserve super-priority treatment as well.%
In contrast, appearing nore restrictive, several courts have

held that such other activities fail to create a fund and thus

fail to constitute a judgnent under the statute. One court has

“'Warner v. United States, No. J-C-94-210, 1995 W. 693188, at
*4 (E.D. Ark. Sept. 19, 1995) (citing Markhamv. Fay, NO 91-10821-
Z, 1993 W. 160604, at *7 (D. Mass. May 5, 1993) and Chicago Title
Ins. Co. v. Kern, 81-2 U S. T.C. (CCH) ¢ 9696 (D.D.C. 1981)).

92See United States v. N. Y. State Dep’'t of Taxation and Fin.,
138 F. Supp 2d. 392, 398-399 (WD.N. Y. 2001).

9BSee Blinpie Int’l, Inc. v. Peacox Ventures, L.L.C., No. G 00-
1510 VRW 2001 W 1155076, at *3 (N.D. Cal. Sept. 19, 2001).

“McGnley v. United States, 942 F. Supp. 1239, 1244 n.3 (D.
Neb. 1996).
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found, for exanple, that the filing of a suit against a party who
responds by interpleading the plaintiff and depositing an anount
into the court registry is not enough to constitute creating a
fund and thereby a “judgnent” from which attorney fees are
warranted.® Simlarly, courts have concluded that interlocutory
decisions, even if creating new funds, do not conme wthin the
statutory neani ng of “judgnent.”?%

These cases provide little clear guidance for us because
they neither establish a uniform interpretation nor address the
particul ar circunstances of this case. W face a situation here
in which the issue of BOC s liability has been exhausted in state
courts and accepted as final in federal court. The final
resolution of this case, however, is still open because sone of
the parties continue to conpete for priority and quantum of the
limted insurance proceeds. Even though the judgnent here may
not be final in terms of all distribution issues, however, it is

final in that, in the end, BOC cannot avoid or reduce its

9%See Centex-Landis Constr. Co., 2000 WL 1039475, at *2.

%See McGaughey, 1999 W. 282780, at *3-4 (stating that even if
an i nteri mconpensati on order created new funds and was procured by
the attorney, such interimorders are “not the type of ‘judgnment’
to which the statute refers”); MGnley, 942 F. Supp. at 1245
(finding that an interlocutory decision does not constitute a
“judgnent” because it “lacks the fundanental character of finality
t hat di stingui shes the commopn under st andi ng of the word ‘judgnment’
fromother court orders”).
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obligation to pay out all the insurance fund proceeds and
i nterest.

If we were to conclude that creation of a fund, and thus the
term*“judgnent,” requires actual distribution, 8 6323(b)(8) would
give super-priority to all the fees charged, from the very
begi nning through the very last distribution fromthe fund. The
renegotiation of the contingency fee, as a result, would appear
to apply to whatever is the final distribution. The problemwth
this interpretation is that the outcone it dictates underm nes
the purpose of 8§ 6323(b)(8), i.e., increasing the value of the
taxpayer’s property to better satisfy outstanding tax |iens.
Once BOC is found |liable, the fund is created; any subsequent
effort cannot increase the anobunt of the insurance proceeds or
the governnent’s recovery. | ndeed, because there is a limted
fund available for distribution, the outcone advocated by Rando
would increase his fees but decrease Hussain’s potential
recovery. Reduci ng Hussain’s potential recovery to add to
Rando’s take would, in turn, reduce the property available to
satisfy the tax lien. Such a result is dianetrically opposed to
that intended by Congress in enacting 8 6323(b)(8).

In contrast, applying 8 6323(b)(8) only to Rando’s effort in
securing BOC's liability conports wth the purpose of the

statute. The point at which BOC is held liable is the point at
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which a fund is created in the taxpayer’s favor. Any litigation
subsequent to this point, albeit necessary to bring the case to
its final conclusion, does nothing to increase the value of the
taxpayer’s property. Indeed, as indicated above, negotiation of
a higher contingency fee wuld actually reduce Hussain's
theoretical recovery and thereby dimnish the value of the
property avail able to satisfy the federal tax lien.

Furthernmore, this conclusion is not likely to |essen the
incentive of attorneys in cases of this nature as it does not
preclude super-priority treatnent of attorney fees. For his
effort in finding BOC liable, Rando wll still receive fees
equal ing 33-1/3% of Hussain's recovery. Thus, lawers in future
cases wll still have an incentive to represent delinquent
t axpayers.

We conclude that only the fees earned in litigating BOC s
liability deserve super-priority under 8 6323(b)(8), and these
fees are assessed pursuant to the original 33 1/3% conti ngent fee
agreenent. As this is the approach taken by the district court,
we affirmits ruling on the issue.

F. Award of Expert

The final substantive issue concerns whether the district
court erred in reducing the expert fee of John Theriot, CPA, from

$24,509.50 —the ambunt he billed, which the court described as
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“obscene” —to $5,000, and awarding that reduced amount.® On
appeal Rando sinply argues that the attorney’ s privilege to fees
under La. Rev. Stat. 9:5001 extends to all court costs and
litigation expenses advanced by the attorney for the client’s
benefit. The governnent, on the other hand, contends that Rando
was entitled to no expert fee for Theriot because he never
testified; and in the alternative, that the district court’s
assessnment was reasonabl e.

The district court accepted Rando’s contention that Theri ot
woul d have been called had the case gone to trial instead of
bei ng concluded by directed verdict, and therefore reasoned that
sone fee was appropriate.®® The court justified the reduced fee
by applying Louisiana’ s balancing test for allocating experts’
fees, which weighs such factors as (1) the anmount of tine the
expert spends in preparing for trial; (2) the anmount of tine he
spends in court; (3) his expertise; (4) the amount he charges;
(5) the amount involved in the award; and (6) the degree to which
t he opinion of his experts aid the court.?®

Qur review of the district court’s opinion is conducted

under the very deferential abuse of discretion standard. Even

’Hussain, 170 F. Supp. 2d at 675.
%See id.

“Viator v. Liverpool & London S.S. Prot. and I ndem Ass’'n, 97-
262, (La. App. 3 Gir. 10/8/97), 701 So. 2d 487, 497.
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under this standard, however, we nust conclude that, in this
instance, the district court abused its discretion by granting
any fee whatsoever. !

It is well settled under Louisiana |aw that, because costs
can be awarded pursuant to statute only, and because Loui siana
has no statute that provides costs for the fees of experts who do
not testify, any taxation for such fees as costs is an error of
| aw and thus an abuse of discretion.' This is consistent wth
Louisiana’s rule that, if a deposition is not used as evi dence at
trial, the costs in procuring it cannot be taxed as costs. 1%

The district court acknowl edged the rule that fees of
experts who do not testify cannot be taxed as costs, but

concl uded that because Rando intended to call Theriot and was

1005ee United States v. Logan, 861 F.2d 859, 866 n.5 (5th
Cir. 1988) (“abuse of discretion is a phrase which sounds worse
than it really is; it is sinply alegal termof art which carries
no pejorative connotations”) (citation and internal quotation
mar ks omtted).

10iSee State Dep’t of Highways v. Salem, 193 So. 2d 252, 254
(La. 1966) (“Since they were not called to testify in court, we are
of the view that the anmount of the fee paid these experts cannot
properly be considered an item of the costs awarded in the
conprom se judgnent.”); Mran v. Harris, 93-2227, *3 (La. App. 1
Cir. 11/10/94), 645 So. 2d 1248, 1249-50; Allstate Ins. Co. V.
Aetna Cas. and Sur. Co., 93-0588 (La. App. 1 Cr. 3/11/94), 634 So.
2d 49, 50 (holding that award of fee for expert in case that was
involuntarily dism ssed before trial was an abuse of discretion);
Haas v. Ledoux’s Estate, 427 So. 2d 12 (La. C. App. 3d Gr. 1983)
(uphol di ng deni al of fees).

102Gee Moran, 645 So. 2d at 1249-50.
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only prevented from doing so by the court’s rendering of a
directed verdict, some such costs should be awarded. Loui si ana
precedent indicates, however, that the reason an expert does not
or is unable to testify is irrelevant. Courts have held in
particul ar that such costs shoul d be denied even when an expert’s
inability to testify arises involuntarily.?

Regardless of the court’s role in preventing Theriot’s
testifying, the fact remains that he never testified in person
and never had a report or other testinony, such as deposition or
affidavit testinony, entered into evidence. Loui siana |aw
di ctates unequivocally that, under these circunstances, none of
Theriot’s charges can be taxed as costs.

[11. Concl usion

For the reasons stated herein, we affirm the district
court’s holdings as to (1) subject matter jurisdiction, and (2)
the priority and anount of BOC s distributions fromthe insurance
proceeds fund to Hi bernia, Rando, and the United States,

including the court’s ruling on the appropriate contingency fee

1035ee id. at 1249 (explaining that the expert was unable to
testify because of an injury); Parish of Jefferson v. Harimw,
Inc., 297 So. 2d 694, 698 (La. C. App. 4th Cr. 1974) (hol ding
that “the defendant cannot recover the fees paid experts in
preparation for expropriation litigation who give no testinony via
depositions nor who are 'used on the trial' when suit is properly
dism ssed by the plaintiff w thout prejudice”).
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percentage used in calculating Rando’s recovery and the princi pal
sum to which that percentage should be applied. W reverse
however, the district court’s taxation of any part of Theriot’'s
expert fee as costs. We therefore vacate the court’s original
judgnent and remand with instructions for the district court to
enter a new judgnent wth wupdated and corrected distribution
anounts, and with no award of expert w tness fee.

AFFIRMED in part; REVERSED in part; and REMANDED wth

i nstructi ons.
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