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HUDSPETH, District Judge:

Appellant Rodolfo Ricardo Villarreal (“Millarreal”) and
several others were charged in a nulti-count indictnent wth
various drug offenses. Villarreal was naned as a defendant in two
counts of the indictnent. |In the first count, he was charged with
conspiracy to distribute and to possess with intent to distribute
nmore than 1000 kil ograns of marihuana in violation of 21 U S. C
§ 846. In the third count, he was charged with the substantive
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of fense of know ngly possessing nore than 100 kil ogranms of
mari huana with intent to distribute it in violation of 21 U S. C. 8§
841(a)(1). Villarreal went totrial on his plea of not guilty. On
January 12, 2001, the jury returned a verdict, finding Villarreal
not guilty of conspiracy, but guilty of the substantive offense of
possession of mari huana with intent to distribute it.

After thetrial, but before sentencing, Villarreal's attorney,
Fernando Sanchez, Jr., was allowed to wi thdraw as counsel. He was
replaced by Adrienne Urutia. On April 16, 2001, Ms. Urrutia filed
a notion for new trial on behalf of Villarreal. Fol | owi ng an
evidentiary hearing, the district court denied the notion for a new
trial. On July 11, 2001, Villarreal was sentenced to serve 120
mont hs' i nprisonnent in the custody of the Bureau of Prisons to be
followed by eight years of supervised release.? Thi s appeal
f ol | owed.

Villarreal appeals his conviction on several grounds. First,
he contends there was insufficient evidence to support his
conviction and that the district court should have granted his
motion for a judgnment of acquittal. Second, he contends that his
motion for a new trial based on newy discovered evidence should
have been granted by the district court. Third, he contends that

his trial counsel, Fernando Sanchez, Jr., rendered ineffective

The weight of the marihuana and Villarreal's prior drug
conviction conbined to require a m ni nrum mandatory sentence of 10
years' inprisonnent and 8 years of supervised release. 21 U S C
8§ 841(b)(1)(B)



assi st ance. Finally, Villarreal contends that the cunulative
ef f ect of these alleged errors rendered his conviction
fundanentally unfair. Finding no reversible error, we affirm
Villarreal's conviction and sentence.
. SUFFI Cl ENCY OF THE EVI DENCE

Villarreal made a notion for a judgnent of acquittal at the
time the Governnent rested its case-in-chief. He did not renew his
nmotion after he presented defense evidence nor at the close of all
the evidence. However, he tinely filed a post-verdict notion for
a judgnent of acquittal pursuant to Fed. R Crim P.29(c). Therefore,
we review Villarreal's claim that the evidence was insufficient
under the “rational jury”, not the “manifest mscarriage of
justice”, standard. See United States v. Thomas, 12 F. 3d 1350, 1373
(5th Cr. 1994); United States v. Allison, 616 F.2d 779, 783-84
(5th Gr. 1980). Under this standard of review, we deci de whet her,
viewwng all the evidence in the light nobst favorable to the
verdict, a rational trier of fact could have found that the
evi dence established the essential elenents of the offense beyond
a reasonabl e doubt. Jackson v. Virginia, 443 U. S. 307, 319 (1979);
United States v. Peters, 283 F.3d 300, 307 (5th Cr.), cert.

deni ed, Ednonson v. United States, u. S , 122 S. Ct. 1949

(2002), and cert. denied, Peters v. United States, u. S.

, 122 S.C. 2612 (2002). Al reasonable inferences nust be

drawn, and all credibility determnations nmade, in the |ight nobst



favorable to the verdict. United States v. Hull, 160 F. 3d 265, 272
(5th Gir. 1998).

In arriving at its verdict in this case, the jury could have
considered the foll ow ng evidence: San Ygnacio, Texas is a snal
town | ocat ed approximately 40 m |l es south of Laredo on U. S. H ghway
83. H ghway 83 parallels the Rio Gande R ver, which is the
i nternational boundary between the United States and Mexico. |In
Decenber 1998, agents of the Laredo Multi-Agency Narcotics Task
Force became aware that a house |ocated at 107 Benavides in San
Ygnaci o was bei ng used by drug dealers as a “stash house”, i.e., a
pl ace i n whi ch drugs coul d be stored tenporarily before shipnent to
ot her destinations. The rear of the house was |ocated
approxi mately 150 yards fromthe Rio G ande R ver, w th nothing but
a wooded area in between. In an effort to further their
i nvestigation, Task Force officers installed an infra-red
surveillance canera in a location which permtted nonitoring of
activity taking place at the suspected stash house. The canera was
moni tored from Zapata, Texas, another small town approxi mately 15
m | es southeast of San Ygnaci o. On February 11, 1999, officers
moni toring the surveill ance canera observed suspicious activity in
and around the stash house. For exanple, at 2:52 p.m a red
Chevrol et Tahoe arrived and parked in front of the house. The
driver, later identified as Jose Soto-Gutierrez, got out of the

Tahoe and went inside the house. Eight mnutes later, Soto



returned and drove away. At 4:13 p.m a gray Mercury Marquis was
observed arriving at the stash house. An unknown person backed t he
Mercury around to the rear of the house. Based on experience, the
officers nonitoring the surveillance canera inferred that the
Mercury was being | oaded with drugs. At 4:37 p.m, Villarrea
arrived at the stash house driving his towtruck. Soto-Cutierrez
was riding inthe towtruck as a passenger. Soto-Qutierrez got out
of the towtruck and wal ked around to the back of the house where
the gray Mercury was | ocated. A fewmnutes |later, Soto-Qutierrez
was seen wal ki ng back toward the driveway entrance fol |l owed by the
gray Mercury. Villarreal, Soto-Gutierrez, and one or two unknown
i ndividuals | oaded the gray Mercury on the towtruck. Villarreal
and Soto-CGutierrez got back in the towtruck, and at 4:42 p.m,
Villarreal drove it away. Fromthe nonitoring office in Zapata,
vehi cl es were dispatched to intercept and stop the towtruck.
Jorge Luna, a Laredo police officer, received a cal

requesting assistance. Specifically, he was asked to stop a red
towtruck with two occupants carrying a gray vehicle which was
suspected to contain illegal drugs. Luna positioned hinself at the
i ntersection of Zacatecas and U.S. 83, on the south side of Laredo.
At approximately 5:50 p.m, he spotted the described towtruck
approaching fromthe south. Oficer Luna fell in behind the truck,
followed it a short distance, and then effected a stop.

Villarreal stepped out of his truck, and Oficer Luna



requested to see his driver's license. Villarreal then proceeded
to volunteer that he was comng in to Laredo from San Ygnaci o and
that he was taking the gray Mercury to Perez Garage. He further
vol unteered that he had received a tel ephone call from an unknown
person asking himto pick up the vehicle at Pepe's Convenience
Store in San Ygnacio and to deliver it to the Perez Garage in
Lar edo. When O ficer Luna asked Villarreal to identify his
passenger (Soto-CGutierrez), Villarreal stated that Soto-Cutierrez
was a friend of his whom he had happened to encounter at the sane
conveni ence store in San Ygnacio. According to Villarreal, Soto-
GQutierrez had asked for a ride upon learning that Villarreal was
headed toward Laredo. Villarreal further stated that he did not
know the nane, address, or telephone nunber of the owner of the
gray vehicle, but that he had been told that soneone at the garage
woul d pay himon delivery. As to Villarreal's deneanor, Oficer
Luna described him as being “pretty calnf, but also over-
cooperative in that he was volunteering detailed information in
response to a sinple request to see his driver's |icense.
Villarreal then gave verbal consent to a search of his towtruck
and its cargo. Upon opening the rear door of the gray Mercury,
Luna i mmedi atel y observed several |arge brown taped bundl es on the
fl oor boards between the front seat and the rear seat. The bundles
were partially covered by a piece of carpet, but still visible.

Concl udi ng that the bundles were probably packages of mari huana,



Luna pl aced both Villarreal and Soto-QGutierrez under arrest. Soto-
CQutierrez attenpted to flee the scene, but was reapprehended a
short tine later. A thorough search of the gray Mercury reveal ed
t he presence of nunerous bundl es of marihuana in the trunk of the
vehicle in addition to those seen by Oficer Luna on the rear
fl oor boards. The total gross weight of the mari huana was 289
kil ograns, well in excess of the 100 kilograns alleged inthe third
count of the indictnent.

To convict him of possessing marihuana with the intent to
distribute, the Governnent was required to prove beyond a
reasonabl e doubt that Villarreal (1) knowingly (2) possessed the
mari huana (3) with the intent to distribute it. United States v.
Garcia-Flores, 246 F.3d 451, 454 (5th Cr. 2001). As in nost
cases, the only elenent in dispute was Villarreal's know edge t hat
he was in possession of a controlled substance.

A jury may ordinarily infer a defendant's know edge of the
presence of drugs fromhis control over the vehicle in which they
are found. Garcia-Flores, 246 F.3d at 454; United States v.
Moreno, 185 F.3d 465, 471 (5th Gr. 1999); United States .
Shabazz, 993 F.2d 431, 441 (5th Gr. 1993). |If the contraband is
hi dden, however, we require additional circunstantial evidence that
IS suspicious in nature or denonstrates guilty know edge. United
States v. Otega-Reyna, 148 F.3d 540, 544 (5th Cr. 1998); United

States v. Resio-Trejo, 45 F. 3d 907, 911 (5th Gr. 1995).



In this case, the mari huana was not “hidden” in the usua
sense of being secreted in a hidden conpartnent. See @arci a-
Fl ores, 246 F.3d at 454; Moreno, 185 F.3d at 471; United States v.
Penni ngton, 20 F. 3d 593, 598 (5th Cr. 1994). |Instead, sone of the
t ape-wrapped bundles of nmarihuana were |ying on the rear
fl oorboards of the gray Mercury, and were visible to anyone
standi ng near the car and | ooking through the rear w ndow. The
jury could have inferred that Villarreal, the towtruck driver, had
| ooked inside the vehicle and seen the bundl es. It is unclear
however, whet her soneone w thout specialized know edge woul d have
recognized and identified the bundles as probably containing
cont r aband. 2 Ther ef or e, we consi der whet her addi ti onal
circunstantial evidence of know edge is present.

One exanpl e of circunstantial evidence which nmay be probative
of know edge is the value of the drug being transported. United
States v. Ganez- Gonzal ez, F. 3d , 2003 W 168650 at *3

(5th CGr. Jan. 27,2003); Garcia-Flores, 246 F.3d at 455; United
States v. Ranps-Garcia, 184 F. 3d 463, 466 (5th Cr. 1999). Inthis
case, Villarreal was transporting nore than 600 pounds of
mar i huana, which the evidence showed was conservatively val ued at

nore than $300,000. The jury could reasonably have inferred that

2Millarreal, who had previously sustained a state conviction
for possession of mari huana, m ght have possessed such hei ghtened
know edge. However, proof of his conviction was not admtted in
evi dence, and the jury was not aware of it.
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Villarreal would not have been entrusted with that extrenely
val uabl e cargo i f he was not part of the trafficking schenme. There
was additional significant circunstantial evidence of know edge.
For exanple, Villarreal told Oficer Luna that he had picked up
the gray Mercury at Pepe's Convenience Store in San Ygnaci o,
al t hough the videotape from the surveillance canmera concl usively
establ i shed that he had picked up the vehicle at the stash house at
107 Benavides. In a later interview, Villarreal admtted that he
had pi cked up the vehicle at the stash house. Villarreal al so nade
conflicting statenents as to when, where and how he had gotten
together wth Soto, and apparently false statenents regarding
Soto's activities at the stash house. Villarreal stated that Soto
had remained in the towtruck, when the surveillance videotape
showed Soto getting down fromthe towtruck and wal king around to
the rear of the stash house. Further, the jury could have found
that Villarreal's statenents to O ficer Luna about the arrangenents
for the transportation of the gray Mercury were inplausible.
Villarreal told Luna that he had driven to San Ygnacio to pick up
the gray Mercury on the basis of an anonynous tel ephone call, and
that he never obtained the nane or tel ephone nunber of the owner.
Bot h i nconsi stent statenents and i npl ausi bl e expl anati ons have been
recogni zed as evidence of guilty know edge. Mdreno, 185 F.3d at
472; Otega-Reyna, 148 F.3d at 544. Also, a defendant's

excul patory statenents which are shown by other evidence to be



false may give rise to an inference of consciousness of qguilt.
United States v. Pringle, 576 F.2d 1114, 1120 (5th Cr. 1978).

Far from being devoid of evidence pointing to guilt, the
record inthis case is nore than sufficient to support a verdict of
guilt beyond a reasonable doubt. Villarreal's possession of the
mar i huana on February 11, 1999, is not disputed, and the |arge
quantity is indicative of intent to distribute. Mreno, 185 F. 3d
at 471. Villarreal's inconsistent statenents, false excul patory
statenents, and inplausible explanations as to how he cane to be
haul i ng a vehicl e | oaded wi th mari huana, when conbined with all the
ot her evidence in the case, are nore than sufficient circunstanti al
evidence of guilty knowl edge. The jury's verdict of guilty as to
the third count of the indictnent is supported by sufficient
evi dence.

1. NEWY DI SCOVERED EVI DENCE

On April 16, 2001, nore than three nonths after the tria
ended, Villarreal filed a notion for a new trial based on newy
di scovered evi dence. The “new evidence” asserted by Villarrea
consists of the testinony of Carolina Blanquez; the testinony of
Cresencio Perez, and evidence captured on videotape by the
surveill ance canera trai ned on the stash house. The district court
denied the notion for new trial. Qur standard for review of that
decision is abuse of discretion. United States v. Reedy, 304 F.3d

358, 371(5th Gir. 2002).
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A nmotion for newtrial based on newy discovered evi dence may
be filed any time within three years after the verdict or finding
of gquilt, and may be granted by the district court “if the
interests of justice so require.” Fed RCimP. 33. 1In order to
prevail on such a notion, the defendant has the burden of show ng
t hat :

(1) The evidence is newy discovered and was unknown to

the defendant at the tinme of trial; (2) failure to detect

the evidence was not due to a lack of diligence by the

defendant; (3) the evidence is not nerely cunul ative or

i npeaching; (4) the evidence is material; and (5) the

evi dence i ntroduced at a newtrial woul d probably produce

an acquittal.

Reedy, 304 F.3d at 372. The defendant nust establish all five
prerequisites in order to prevail. United States v. Bowl er, 252
F.3d 741,747 (5th Gr. 2001).

Applying these criteria to the instant case, we find that the
district court did not abuse its discretionindenying Villarreal's
motion for new trial based on newy discovered evidence. The
district court held an evidentiary hearing, at which Carolina
Bl anquez and Cresenci o (Chencho) Perez testified. A review of the
record of that hearing reveals that the testinony of Carolina
Bl anquez coul d have served no evidentiary purpose other than to
i npeach the testinmony of Oficer Jorge Luna. The testinony of
Cresencio Perez was of even |less value to the defense. Although

the purported destination of Villarreal was Perez' garage in

Laredo, Perez testified that he did not recall ever being contacted
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by anyone concerning receipt of the gray Mercury autonobile and
t hat he knew not hing concerning Villarreal's transportation of it.
Perez' testinony, |like that of Blanquez, would be unlikely to
produce an acquittal.

According to Villarreal, the nost significant “new evidence
was the videotape fromthe surveillance canera. As the district
court pointed out, of course, the videotape was not new evi dence;
it was introduced in evidence at the trial. However, Villarreal's
new counsel argued that a procedure utilized after the trial to
sl ow down t he vi deot ape reveal ed details that woul d have bol stered
Villarreal's defense by corroborating post-arrest statenents which
the Governnent contended were false. Specifically, Villarrea
contends that the sl owed down vi deotape showed he was telling the
truth when he told arresting officers (1) that the gray Mercury
Marquis was emtting a large quantity of black snoke as it was
driven fromthe rear of the stash house to his towtruck, and (2)
that sonme of the occupants of the stash house left the scene in a
bl ue pickup truck. The district court correctly found, however,
that the videotape was not newy discovered; it was disclosed to
t he defense before the trial and was introduced in evidence at the
trial. |If the defense failed to appreciate the significance of the
evi dence, that failure constituted a |l ack of diligence. See United
States v. Jaramllo, 42 F.3d 920, 925 (5th Cr. 1995). Further

the district court did not abuse its discretionin finding that the
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proffered evidence was neither material nor likely to produce an
acquittal. The district court found that the sl owed down vi deot ape
did not clearly show the em ssion of black snoke from the gray
Mercury, and that the bl ue pickup truck did not appear on the video
until 6:00 p.m, nore than an hour after Villarreal and his tow
truck had left the stash house. The denial of the notion for new
trial based on newy discovered evidence was not error.
[11. | NEFFECTI VE ASSI STANCE OF COUNSEL

Villarreal argues that his trial attorney, Fernando Sanchez,
Jr., rendered ineffective assistance because he [|abored under
multiple conflicts of interest and his pretrial investigation and
preparation failed to uncover significant excul patory evi dence. He
presented his claimof ineffective assistance to the district court
as part of his notion for a newtrial, and he seeks to appeal from
the district court's denial of that notion,. The CGover nnent
contends that this Court has no jurisdiction to entertain that
appeal . The Governnent is correct. This Court has held that
clains of ineffective assi stance of counsel do not constitute newy
di scovered evidence for purposes of Rule 33. United States v.
Medi na, 118 F. 3d 371, 372 (5th Cr. 1997); United States .
Ugal de, 861 F.2d 802, 805-10 (5th Cir. 1988). Any notion for a new
trial based on any grounds other than newy discovered evidence
must be filed within seven days after the jury verdict. Ugal de,

861 F.2d at 805. Inthis case, Villarreal's notion was filed nore
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than three nonths after verdict. Therefore, the district court had
no jurisdiction to hear a claim of ineffective assistance of
counsel in the formof a notion for new trial

Even if the claim of ineffective assistance of counsel had
been properly before the district court, the record indicates that
the claimis without nerit. A review of the record leads to the
concl usi on that Attorney Sanchez defended Vill arreal vigorously and
conpetently. First, he filed a notion to suppress evidence, which
was denied after an evidentiary hearing. Second, he vigorously,
and successfully, resisted the Governnent's efforts to introduce

evi dence concerning Villarreal's prior conviction for possession of

mar i huana. Third, he effectively cross-exam ned the w tnesses
presented in the Governnent's case-in-chief. Fourth, he called
defense w tnesses to give exculpatory testinony. Fifth, he

delivered a vigorous sunmation, and interposed objections to the
Governnent's closing argunent. That his efforts did not go
unrewarded is illustrated by the fact that the jury acquitted
Villarreal on the nore serious conspiracy count.

Notw t hstandi ng this record, Villarreal's new counsel insists
t hat Sanchez rendered i neffective assistance. |n order to prevai
on this claim Villarreal has the burden of showi ng not only that
his trial counsel's allegedly deficient performance fell below an
obj ective standard of reasonabl eness, but also that but for trial

counsel's errors there was a reasonabl e probability of a different
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outconme. Strickland v. Washington, 466 U S. 668, 687-96 (1984).
In this connection, Villarreal argues again that Sanchez failed to
of fer inportant defense evidence in the form of the testinony of
Carolina Bl anquez and Cresencio Perez as well as evidence derived
from the enhanced surveillance canera videotape. As we noted in
Sectionll, infra, this evidence was relatively insignificant, and
the district court correctly found no reasonabl e probability that
it would have affected the outcone of the trial. Villarreal
further contends, however, that Sanchez was | abori ng under mul tiple
conflicts of interest. He has the burden of show ng that an actual
conflict of interest adversely affected Sanchez' perfornmance.
Cuyler v. Sullivan, 446 U S. 335, 348 (1980). The nmere possibility
of a conflict, absent a showing that the attorney actively
represented conflicting interests, is not sufficient. | d. To
prevail, a defendant nust identify “sone pl ausi bl e def ense strat egy
or tactic [that] m ght have been pursued but was not, because of
the conflict of interest.” Hernandez v. Johnson, 108 F. 3d 554, 560
(5th Gr. 1997)(quoting Perillo v. Johnson, 79 F.3d 441, 449 (5th
Cr. 1996). |In this case, Villarreal weaves the follow ng facts
into his theory of conflict of interest: (1) Sanchez was an
assistant district attorney in 1990 when that office prosecuted
Villarreal for possession of marihuana in Zapata County; (2)
several years later, after leaving the district attorney's office

for private practice, Sanchez represented Raul Sanchez, Arnulfo
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Lares, and Ovidio Navarro, all of whom had been w tnesses in
Villarreal's state court case, in connection with matters whol |y
unrelated to either the old or new charges against Villarreal; (3)
Sanchez enpl oyed Raul Sanchez, who was also his cousin, to take
phot ogr aphs of the arrest scene and the stash house in preparation
for Villarreal's defense, and (4) Sanchez was a friend of Cresencio
Perez, and chose not to call himas a defense w tness because of
concern that Perez mght be inplicated in a drug trafficking case.
The district court carefully reviewed these clainms, and correctly
found that neither individually nor collectively did they add up
to an actual conflict of interest. The nere fact of Sanchez'
enploynent in the district attorney's office at the tine of
Villarreal's prior conviction did not represent a conflict of
interest, see Hernandez, 108 F.3d at 559-60, nor did his later
representation of various participants in the old case in unrel ated
matters. Wth respect to Cresencio Perez, Villarreal proffered no
evi dence that Sanchez failed to call Perez as a w tness because of
their friendship. Finally, we note, as did the district court,
that if a potential conflict of interest did exist, Sanchez nade
Villarreal aware of it before the trial. Having been so inforned,
Villarreal chose to continue being represented by Sanchez. Even if
this issue were properly before the Court, we would find it |acking
in nmerit.

V. CUMJULATI VE EFFECT OF ERRCRS
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Villarreal's final contentionis that the cunul ative effect of
multiple errors that occurred at his trial was so prejudicial that
reversal of his conviction is required. There is case law to the
effect that the cunul ative effect of a series of errors may require
reversal, even though a single one of those errors, standi ng al one,
would not require such a result. See e.g., United States v.
Canal es, 744 F.2d 413, 430 (5th Gr. 1984). W have stressed,
however, that a reversal based on the cumul ative effect of several
alleged errors is ararity. Reedy, 304 F.3d at 373; United States
v. Lindell, 881 F.2d 1313, 1327 (5th Cr. 1989). In any event,
this proposition of |aw, however sound, has no application to the
i nstant case. W have held that the district court did not err in
finding the evidence sufficient to support a finding of
Villarreal's guilt, and in denying Villarreal's notion for a new
trial based on newy discovered evidence.

V. CONCLUSI ON

Villarreal has failed to show that the evidence was
insufficient to support the jury's verdict that he was guilty of
know ngly possessing nore than 100 kilogranms of nmarihuana wth
intent to distribute it. He has also failed to denonstrate error
inthe district court's denial of his notion for a newtrial. For

t hese reasons, the judgnent of the district court is AFFI RVED

17



