IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-40715

JEANNE BOSKY,
Pl ai ntiff-Appellant,

ver sus
KROGER TEXAS, LP

KROGER LI M TED PARTNERSHI P |
Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Eastern District of Texas

April 8, 2002
Bef ore H G3 NBOTHAM DeMOSS, and BENAVIDES, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

This is an appeal froma grant of summary judgnent in a slip
and fall case. The plaintiff challenges the tineliness of the
renmoval to federal court of this diversity case and the grant of
summary judgnent on the nerits of her claim for personal injury
suffered in a slip and fall at a Kroger store. W affirm (']
agree wth the grant of summary judgnent on the nerits and that the
case was properly renoved. W wite further only to explain the

standard for resolving the question of tineliness of renoval.



I

There is a difference in | anguage in the two paragraphs of 28
U S. C 8§ 1446(b) describing the docunents which trigger the tine
limts for notices of renoval. The first paragraph governs notices
of renoval based on an "initial pleading setting forth the claim
for relief upon which such action or proceeding is based."! By
contrast, the second paragraph governs notices of renoval based on
"a copy of an anended pl eading, notion, order or other paper from
which it may first be ascertained that the case is one which is or
has becone renovabl e. "?2

Bosky’s original petition failed to set forth a renovable
claim stating only a claim for wunliquidated damges of an
unspeci fied anount in excess of $50,000, pursuant to Tex. R Civ.
P. 47(b). The parties agree that the conplaint was insufficient to
trigger the 30-day period for renoving the case to federal court
and that this issue is controlled by the second paragraph of
section 1446.

Al t hough not at issue here, the standard for determ ning
whether a notice of renoval is tinely filed under the first
par agraph of section 1446(b) is inportant for conparative purposes.
The tinme limt in the first paragraph is triggered "only when that

pl eading affirmatively reveals on its face that the plaintiff is

128 U.S.C. § 1446(b) (enphasis added).

2 1d. (enphasis added).



seeki ng danmages in excess of the m ninmumjurisdictional anmount of
the federal court."3 Bosky argues that we should apply this
standard governing the tineliness of notices of renoval based on
information froma party's initial pleading to the determ nation of
the tineliness of a notice of renoval based on "receipt by the
def endant, through service or otherwise, of a copy of ... other
paper fromwhich it may first be ascertained that the case is one
which is or has becone renovabl e" under the second paragraph of
section 1446(b).

We held in Chapman v. Powermatic, Inc.* that "for the purposes
of the first paragraph of 8§ 1446(b), the thirty day tinme period in
whi ch a def endant nust renobve a case starts to run fromdefendant's
receipt of the initial pleading only when that pleading
affirmatively reveals on its face that the plaintiff is seeking
damages in excess of the mnimum jurisdictional anmount of the
federal court."® W noted that this rule “pronotes certainty and
judicial efficiency by not requiring courts toinquire into what a

particul ar defendant nmay or may not subjectively know' and that

3 Chaprman v. Powermatic, Inc., 969 F.2d 160, 163 (5th Cr.
1992) (enphasis added); see also Leffall v. Dallas Indep. Sch.
Dist., 28 F.3d 521, 525 (5th GCr. 1994) (discussing the Chapman
rule and holding that, “[b]l]y the sane token, the renoval clock
began to run in the instant case only when the defendants received
a pleading that revealed on its face that [the plaintiff] was
asserting a cause of action based on federal |aw’).

4 969 F.2d 160 (5th Gr. 1992).
5 1d. at 163 (footnote omtted).
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“the better policy is to focus the parties' and the court's
attention on what the initial pleading sets forth, by adopting a
bright line rule requiring the plaintiff, if he wishes the thirty-
day tine period to run fromthe defendant's receipt of the initial
pl eading, to place in the initial pleading a specific allegation
t hat danages are in excess of the federal jurisdictional anount."®
We rejected a due diligence requirenent for determ ning whether a
case is renovable,’ insisting that "the defendant's subjective
know edge cannot convert a case into a renovable action."® W have
since held that specific danage estimates that are |less than the
m ni mumj uri sdi cti onal anmount, when conbi ned with ot her unspecified
damage clains, can provide sufficient notice that an action is
renovable so as to trigger the tine limt for filing a notice of
renoval . ° Not ably, however, the renoving defendant is always
required to "prove by a preponderance of the evidence that the
amount in controversy exceeds $75, 000."10

6 1d.
7 See id.

8 S.WS. FErectors, Inc. v. Infax, Inc., 72 F. 3d 489, 494 (5th
Cr. 1996).

® See, e.g., Marcel v. Pool Co., 5 F.3d 81, 82-85 (5th Cir.
1993). See generally De Aguilar v. Boeing Co., 47 F.3d 1404, 1408-
12 (5th Cr. 1995).

10 Luckett v. Delta Airlines, Inc., 171 F.3d 295, 298 (5th
Cr. 1999).



"Setting forth," the key |anguage of the first paragraph,
enconpasses a broader range of information that can trigger a tine

limt based on notice than would "ascertained,” the pivotal termin

the second paragraph. To "set forth" nmeans to "publish" or "to
give an account or statenent of."!! "Ascertain" neans "to nmke
certain, exact, or precise" or "to find out or learn wth
certainty."'? The latter, in contrast to the former, seens to
require a greater level of certainty or that the facts supporting
renovabi lity be stated unequivocally.

The Tenth Crcuit, followng simlar reasoning, noted in this
context in DeBry v. Transanerica Corp.: 1

Section 1446(b) uses the word "ascertai ned" in

connection with the giving of notice. Webster's

New Col | egiate Dictionary (1975), defines the term

"ascertain" as "to find out or learn wth

certainty." @Gven that the deposition m ght have

pl aced the person on inquiry, it was not sufficient

to permit himto learn with certainty. !
The Tenth G rcuit further observed that, “[i]f the statute is going
to run, the notice ought to be unequivocal” and “shoul d not be one
which may have a double design.”!® Following DeBry, the Tenth

Circuit has required that the notice in "an anended pleading,

11 Webster's Ninth New Col |l egiate Dictionary 1077 (1990).
2 1d. at 107.

13601 F.2d 480 (10th Cr. 1979).

4 1d. at 489.

5 d.



nmoti on, order or other paper fromwhich it may first be ascertai ned
that the case is one which is or has becone renovable" be
unequi vocal . ¢

We followthe Tenth Circuit’s DeBry rule. The Chapnan neasure
of the "affirmatively reveals on its face" standard does not apply
to the second paragraph of section 1446(b), but rather the
informati on supporting renoval in a copy of an anended pl eadi ng,
nmotion, order or other paper nust be "unequivocally clear and
certain" to start the tinme limt running for a notice of renpva
under the second paragraph of section 1446(b). This clearer
t hreshol d pronotes judicial econony. |t should reduce “protective”
renoval s by defendants faced with an equi vocal record.? It should
al so di scourage renoval s before their factual basis can be proven
by a preponderance of the evidence through a sinple and short
statenent of the facts. |In short, a bright-line rule should create
a fairer environnent for plaintiffs and defendants.

1]

Thi s readi ng of the second paragraph of section 1446(b) is not

intensionwth our | ong-standi ng canon of statutory interpretation

that "renoval statutes are to be construed strictly agai nst renova

6 See, e.g., Huffrman v. Saul Holdings Ltd. P ship, 194 F.3d
1072, 1078 (10th G r. 1999); Akin v. Ashland Chem Co., 156 F.3d
1030, 1036 (10th G r. 1998).

7 Cf. Chapman, 969 F.2d at 163 (rejecting a rule because it
woul d pronote premature “protective” renovals).

6



and for remand."® This canon does not trunp a plain |anguage
reading of the statute's terns.!® Moreover, this reading of the
second paragraph ought to reduce renovals, consistent with the
policy behind this canon. This supposes that a defendant wll| be
less likely to act on nore equivocal information provided in "an
anended pleading, notion, order or other paper"” because such a
“protective” renoval is no |onger necessary to avoid the risk of
losing his right to renoval by the |apse of tine.
|V

Nor do we believe the standard we adopt today conflicts with
our cases holding that a defendant can still show a case to be
renovabl e on the basis of a state court conplaint which does not
explicitly state a demand for damages exceeding the threshold

amount in controversy.? Those holdings are not relevant here

8 Eastus v. Blue Bell Creaneries, L.P., 97 F.3d 100, 106 (5th
Cir. 1996).

19 See United States v. Fitch, 137 F.3d 277, 282 (5th Cir.
1998); cf. Chicasaw Nation v. United States, 122 S. C. 528, 535
(2001) (observing that canons “are not mandatory rul es” but rather
are guides “designed to help judges determ ne the Legislature's
intent as enbodied in particular statutory |anguage” and so need
not be conclusive, such that “other circunstances evidencing
congressional intent can overcone their force").

20 See CGebbia v. Wal-Mart Stores, Inc., 233 F.3d 880, 883 (5th
Cir. 2000); Luckett, 171 F.3d at 298; Allen v. R&H Ol & Gas Co.,
63 F.3d 1326, 1336 (5th Cr. 1995); Free v. Abbott Labs. (In re
Abbott Labs.), 51 F.3d 524, 526-27 (5th Gr. 1995); de Aguilar v.
Boeing Co., 11 F.3d 55, 57 (5th Gr. 1993); Marcel, 5 F.3d at 84;
Fontenot v. G obal Marine, Inc., 703 F.2d 867, 871 n.7 (5th Gr.
1983) .



because the tineliness requirenent of the second paragraph of
section 1446(b) does not play unless "the case stated by the
initial pleading is not renovable."?t Notably, our limted case | aw
hol ding that the jurisdictional anmount in controversy requirenent
was proven by "other paper" pursuant to the second paragraph of
section 1446(b) invol ved facts presented in the "other paper” from
which it would be "unequivocally clear and certain” under the
st andard announced today t hat the anobunt in controversy requirenent
was nmet and the case was renovable under federal diversity
jurisdiction. 22

AFFI RVED.

2L Chapman, 969 F.2d at 161.

2 See S.WS. FErectors, 72 F.3d at 491-92, 494 (hol ding that
time requirenents for filing a notice of renoval were triggered by
the defendant's receipt of a transcript of the plaintiffs'
president's deposition in which he testified that the actual
damages fell between $70,000 and $80, 000, when the m ni rum anount
in controversy for diversity jurisdiction was $50,000); cf. WIson
v. Belin, 20 F.3d 644, 651 n.8 (5th Gr. 1994) ("WIson nakes

several other argunents, all of which fail. .... Second, WIson
argues that the conplaint, which had no ad dammum cl ause, di d not
state clainms that facially invol ved nore t han $50, 000. ... Because

the record contains a letter, which plaintiff's counsel sent to
def endants stating that the anobunt in controversy exceeded $50, 000,
it is "apparent' that renoval was proper. See Marcel v. Pool Co.,
5 F.3d 81, 84 (5th Cr. 1993) (allowing renoval when it was
facially apparent that the clainms exceeded $50,000).").
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