IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41019

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JOSE VERA |11,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

March 17, 2003
Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
WENER, Circuit Judge:

Def endant - Appel | ant Jose Vega |1l pleaded guilty to one count
of a two-count indictnment charging himw th possession with intent
to distribute over 1,000 kil ograns of marijuana in violation of 21
US C 8 841(a)(1) and (b)(1)(A). He now appeals his sentence,
arguing that the district court’s oral and witten judgnents
conflict because the witten judgnent includes several special
condi tions of supervised release that were not nentioned at the

sentencing hearing. For the following reasons, we nodify the



sentence and affirmas nodified.?
| . FACTS AND PROCEEDI NGS

Vega al | eges that during the sentencing hearing, the district
court never nentioned several special conditions of supervision
t hat subsequently appeared in the witten judgnent, including (1)
his responsibility for the costs of drug and al cohol treatnent; (2)
a provision requiring inpatient drug treatnent, if necessary; (3)
specific drug testing nethods; and (4) the requirenent that he
conply with the rules and regul ati ons of the drug treatnent agency.
Vega argues that because these special conditions are nore
restrictive than those originally inposed at sentencing, the oral
and witten judgnents conflict and the additional requirenents
included only in the witten judgnent nust be excised.

1. ANALYSI S

We have previously rejected many of Vega' s argunents. First,

we have expressly held that inposition of the costs of drug

treatnment, even if nentioned for the first tine in the witten

j udgnent, does not create a conflict between the witten and oral

1 W review objections to special conditions inposed in a
witten judgnent for abuse of discretion. United States v.
Warden, 291 F.3d 363, 365 n.1 (5th G r.2002) (expl ai ning that
normal |y objections raised for the first tine on appeal are
reviewed for plain error, but “because [the defendant] had no
opportunity to object to or cooment on the special conditions as
inposed in the witten order, we will reviewthe district court’s
i nposition of special conditions for an abuse of discretion”).
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judgnents, but “creates, if anything, an anbiguity.”? This
anbiguity is resolved by exam ning the record for evidence of the
sentencing court’s intent. As the requirenent that a defendant
bear the costs of his drug treatnment is “clearly consistent” with
the court’s intent that he attend treatnent, the two judgnents do
not conflict and no nodification of the sentence is warranted.

Several of Vega' s renmaining argunents are simlarly neritless.
First, the district court specifically nentioned inpatient
treatnent at sentencing, so its inclusion in the witten judgnent
is entirely consistent with the oral sentence. Second, the
requi renent that Vega “conply with all the rul es and regul ati ons of
the treatnent agency” is, for obvious reasons, consistent wth the
drug treatnment condition ordered at sentencing.?

Vega’s only neritorious issue on appeal is whether the
district court’s inclusion of the special condition of “further
drug-detection techniques in addition to those perforned by the
treatnent agency” in the witten judgnent conflicts with the oral

sentence —whi ch required only that Vega “participate in a program

2 \Wrden, 291 F.3d at 365.

3 Vega al so argues that the district court inproperly
del egated authority to the probation officer to determne the
length of his drug treatnment. Even if the district court did
del egate authority, Vega did not object to this condition at
sentencing, so our reviewis for plain error only. W concl ude
that any error by the district court in this regard was not plain
or obvious, as we have not previously addressed this issue. See
United States v. Calverley, 37 F.3d 160, 162-63 (5th Cr
1994) (en banc), abrogated in part, Johnson v. United States, 520
U S. 461 (1997).




for drug and al cohol abuse addiction as required by the probation
office, including inpatient if required.”

This narrow question has not been squarely addressed in a
published opinion by this or any other <circuit. Like other
circuits, however, we have long held that a defendant has a
constitutional right to be present at sentencing.* This
constitutional right is the foundation of the rule that if thereis
a conflict between the oral pronouncenent and witten judgnent, the
oral pronouncenent controls.® Under this reasoning, we have held,
for exanple, that if the district court fails to nention a speci al
condition at sentencing, its subsequent inclusion in the witten
judgnent creates a conflict that requires anmendnent of the witten
judgment to conformwi th the oral pronouncenent.®

We |ikew se conclude that the condition that Vega undergo
additional drug testing is unrelated to the drug treatnent
originally ordered at sentencing and creates a conflict between the
witten and oral judgnents. Accordingly, we anend the witten
judgnent to conformwith the oral pronouncenent in this case. In

doing so, we note that requiring sentencing courts to include al

4 United States v. Martinez, 250 F.3d 941, 941 (5th Cir.
2001) (citing Fed. R Cim P. 43(a)(“The defendant shall be
present at . . . the inposition of sentence . . . .7).

°ld.

6 1d. at 942 (“Because the district court failed to nention
mandatory drug treatnent, a special condition, at sentencing, we
remand the case for the district court to anend its witten
judgnent to its oral sentence.”).
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speci al conditions of probationin the oral sentence serves several
salutary purposes. First, as noted, a defendant has a
constitutional right to be present at sentencing. For this reason,
probation officers and district courts should strive to include all
speci al conditions of probation in the oral sentence. Second, as
a practical mtter, if we were to allow additional special
conditions to be inposed in the witten judgnent, this practice
could lead to unnecessary post-sentence notions and appeals.
Concei vably, sone special conditions may —for | ogistical or other
reasons —»be inpractical or ill-suited to a particul ar def endant.
If the court is required to announce these conditions at sentenci ng
——when t he defendant, his counsel, the probation officer, and the
sentencing judge are all present — the conditions could be
appropriately tailored or nodified to neet the needs of the
def endant .

Finally, requiring the sentencing court to include all speci al

conditions in the oral pronouncenent does not inpose an onerous

burden on probation officers, who are not precluded fromconducting
further drug testing. The probation officer nerely needs to
i ncl ude the one-sentence condition in the sentencing reconmendati on
that is prepared for and provided to the district court before it

oral |y pronounces sentence.’

" The spate of recent appeals on this issue indicates that
additional drug testing is commonly inposed in conjunction with a
drug treatnent program Such rehabilitative efforts are
| audatory. W sinply reconmmend that probation and pretrial
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[11. CONCLUSI ON
For these reasons, we nodify the sentence by excising the
portion of the witten sentence that states “[t] he def endant shall
submt to drug-detection techniques, in additionto those perforned
by the treatnent agency, as directed by the probation officer.”

Vega’'s sentence is MODI FI ED, and, as nodified, is AFFI RVED

services officers coordinate the details of a “nobdel” proposed
drug treatnent and testing condition to be used, if appropriate,
in cases when the probation officer is recomendi ng drug

treat ment.



