REVI SED AUGUST 27, 2002
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-41029

UNI TED STATES OF AMERI CA

Plaintiff - Appellee
V.

JOSE PRI SCI LI ANO GRACI A- CANTU

Def endant - Appel | ant

Appeal fromthe United States District Court
for the Southern District of Texas

August 9, 2002

Before KING Chief Judge, and PARKER, Circuit Judge, and ELLI SON,
District Judge.”’
KING Chief Judge:

Def endant —Appel | ant Jose Prisciliano G aci a-Cantu appeal s
his sentence inposed by the district court for a violation of 8
US C 8 1326(a) & (b) (2000). For the follow ng reasons, we
VACATE Graci a-Cantu’s sentence and REMAND for resentencing in

accordance with this opinion.

District Judge of the Southern District of Texas,
sitting by designation.



| . FACTUAL AND PROCEDURAL HI STORY
On April 14, 2001, the United States Border Patrol
di scover ed Def endant —Appel | ant Jose Prisciliano G acia-Cantu at
the Fal furrias Border Patrol Checkpoint near Falfurrias, Texas.
Gracia-Cantu was charged with the offense of illegal re-entry
after deportation in violation of 8 US.C. § 1326(a) & (b).? n
June 11, 2001, Gacia-Cantu pled guilty to the illegal re-entry

char ge.

. Graci a-Cantu was deported on Cctober 9, 1998 and on
April 4, 2001. He did not have perm ssion fromthe Attorney
General to re-enter the United States. Section 1326 reads in
rel evant part:

(a) Subject to subsection (b) of this
section, any alien who —
(1) has been deni ed adm ssi on, excluded,
deported, or renoved or has departed the
United States while an order of
excl usi on, deportation, or renoval is
out st andi ng, and thereafter
(2) enters, attenpts to enter, or is at
any tinme found in, the United States,
unless . . . the Attorney Ceneral has
expressly consented to such alien’s
reappl ying for adm ssion . :
shall be fined under Title 18, or inprisoned
not nore than 2 years, or both.
(b) Notw t hstandi ng subsection (a) of this
section, in the case of any alien described
in such subsection —

(2) whose renoval was subsequent to a
conviction for conmm ssion of an
aggravated fel ony, such alien shall be
fined under such Title, inprisoned not
nmore than 20 years, or both

8 US.C § 1326.



The sentencing guideline applicable to a violation of § 1326
calls for a base offense level of eight. U S. SENTENCI NG GUI DELI NES
MANUAL 8 2L1.2(a) (2000).2 This base offense |evel is increased
by sixteen levels if the defendant has a prior conviction for an
aggravated felony. 1d. 8 2L1.2(b)(1)(A (2000). The presentence
report (the “PSR’) prepared by the United States Probation Ofice
recommended a base offense | evel of eight, an increase of sixteen
| evel s because of a prior Texas felony conviction for injury to a
child, and a decrease of three |levels because of Gacia-Cantu’s
acceptance of responsibility, for a total offense |evel of
t went y- one.

The district court adopted nost of the findings of the PSR
i ncluding the characterization of Gracia-Cantu’s state fel ony
conviction for injury to a child as an aggravated fel ony,
resulting in an offense level of twenty-one.® The district court
sentenced Gracia-Cantu to seventy nonths of inprisonnent, two
years of supervised release, and a mandatory speci al assessnent

of $100. This termof inprisonment is within the range

2 Because Graci a-Cantu was sentenced on August 15, 2001,
before the effective date of the 2001 version of the Sentencing
Cui delines, the 2000 version applies. See United States v. Hill,
258 F.3d 355, 356 n.1 (5th Cr. 2001).

3 After an objection by Gacia-Cantu, the district court
declined to adopt the PSR s recommended crim nal history category
of VI. The district court determ ned that a crimnal history
category of V, rather than the recomended category of VI, was
appropriate. Gacia-Cantu’s crimnal history category is not an
issue in this appeal.



applicable to an offense | evel of twenty-one and a crim nal
hi story category of V. U S. SENTENCING GQUIDELINES MANUAL ch. 5, pt. A
(sentencing table) (2000).
1. DI SCUSSI ON

Graci a-Cantu appeal s his sentence on the ground that the
district court inproperly classified his felony conviction for
injury to a child as an aggravated felony and thus inproperly
enhanced his sentence. Because G acia-Cantu raises this argunent
for the first time on appeal, we review the district court’s

sentence enhancenent for plain error. United States v.

Calverley, 37 F.3d 160, 162 (5th Cr. 1994) (en banc). W find
plain error only if: (1) there was an error; (2) the error was
cl ear and obvious; and (3) the error affected the defendant’s

substantial rights. United States v. O ano, 507 U S. 725, 732

(1993). Wien these elenents are present, we nmay exercise our
discretion to correct the error only if it “seriously affect][s]
the fairness, integrity, or public reputation of judicial
proceedings.” 1d. (internal citations and quotations omtted)
(alteration in original).

Under the sentencing guidelines applicable to a conviction
for illegal re-entry pursuant to 8 1326, a sixteen-|evel increase
in offense level applies if the defendant’s prior deportation
followed a conviction for an “aggravated felony.” U S. SENTENC NG

QU DELINES MAaNnuAL 8 2L1.2(b)(1)(A). The commentary on 8 2L1.2 of



the sentenci ng gui delines adopts the definition of “aggravated
felony” in 8 US. C § 1101(a)(43) (2000). Under that definition,
“aggravated felony” includes “a crine of violence (as defined in
section 16 of Title 18, but not including a purely political
of fense) for which the termof inprisonnent [is] at |east one
year.” 1d. 8§ 1101(a)(43)(F). Section 16 of Title 18 defines a
“crime of violence” as:

(a) an offense that has as an el enent the

use, attenpted use, or threatened use of

physi cal force against the person or property

of another, or

(b) any other offense that is a felony and

that, by its nature, involves a substanti al

ri sk that physical force against the person

or property of another may be used in the

course of commtting the offense.
18 U.S.C. 8§ 16 (2000).* The central issue in this appeal is
whet her Gracia-Cantu’s state felony conviction for injury to a
child is an “aggravated felony” under this definition.

The Texas statute under which G acia-Cantu was convicted for

injury to a child provides in relevant part:

(a) A person commits an offense if he

intentionally, know ngly, recklessly, or with

crim nal negligence, by act or intentionally,
know ngly, or recklessly by om ssion, causes

4 Conpare United States v. Charles, No. 01-10113, 2002 W
1764147, at *2 (5th Gr. July 31, 2002) (holding that “sentences
i nvol vi ng possession of a firearmby a felon, which also involve
a prior conviction for an alleged ‘crine of violence,” are to
have the ‘crine of violence determnation nmade only in
accordance with the definition in § 4B1.2(a) [of the Sentencing
Guidelines]” rather than in accordance wwth 18 U S.C. § 16)
(internal citation omtted).




to a child, elderly individual, or disabled
i ndi vi dual :
(1) serious bodily injury;
(2) serious nental deficiency,
i npai rment, or injury; or
(3) bodily injury.
TeX. PeENaL CoDE ANN. 8§ 22.04(a) (Vernon 2002).° G acia-Cantu was
originally sentenced to five years of deferred adjudication
probation for his offense of injury to a child. However, G acia-
Cantu’ s probation was revoked on Novenber 4, 1996, and he was
sentenced to serve five years of inprisonnent. Consequently,
Gracia-Cantu’s prior conviction satisfies the part of the
definition of an aggravated felony requiring that the sentence
i nposed for the conviction be a “termof inprisonnent [of] at
| east one year.” See 8 U.S.C. § 1101(a)(43)(F). Therefore, if
Gracia-Cantu’s prior offense for injury to a child constitutes a
“crime of violence” under 18 U.S.C. 8 16(a) or (b), then the

of fense i s an aggravated fel ony supporting a sixteen-|evel

enhancenent of Gracia-Cantu’s offense | evel.

5 Inits brief, the governnent argues that, because the
PSR does not identify the specific Texas statutory section
pursuant to which G acia-Cantu was convicted for injury to a
child, “this court cannot conclude that it was error for the
district court to order the enhancenent or that the error was
obvious.” This argunent is unpersuasive. The PSR states, in
paragraph twenty-three, that G acia-Cantu “was convicted of
injury to a child.” Section 22.04 is the only Texas statute that
defines the offense of injury to a child.
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A. 18 US.C 8§ 16(a)

Graci a-Cantu persuasively argues that his prior offense does
not constitute a crinme of violence under 18 U S. C. § 16(a)
because section 22.04(a) of the Texas Penal Code, the statute
crimnalizing infjury to a child, does not require that the
perpetrator actually use, attenpt to use, or threaten to use
physi cal force against a child. Rather, section 22.04(a) is
results-oriented in that the cul pable nental state nust relate to
the result of a defendant’s conduct rather than to the conduct

itself. See Patterson v. State, 46 S.W3d 294, 301 (Tex.

App. —Fort Worth 2001, no pet.). The governnent concedes that,
because the statutory definition of the offense does not
explicitly require the application of force as an el enent, 18
US C 8 16(a) does not apply to Gacia-Cantu's offense of injury
to a child. Accordingly, we need not consider the issue further.

B. 18 U S.C._§ 16(b)

Gracia-Cantu further argues that his offense for injury to a
child is not a crine of violence under 18 U. S.C. § 16(b) because
there is not a substantial risk that physical force will be used
to effectuate the offense. |In support of his argunent, G acia-
Cantu cites nunmerous cases involving of fenses under section 22.04
that were commtted through om ssions rather than conscious acts.
Graci a-Cantu argues that because an offense of injury to a child

often stens froman onmi ssion rather than an i ntenti onal use of



force, such offense is not, by its nature, a crinme of violence
within the neaning of 18 U S.C. §8 16(b). W agree.

In United States v. Chapa-Garza, 243 F.3d 921 (5th Cr

2001), this court held that the Texas felony offense of driving
whi | e i ntoxicated does not constitute a crinme of violence under
18 U.S.C. 8 16(b). [d. at 927. In reaching this conclusion, the

Chapa- Garza court enphasi zed that:

[ T]he words “by its nature” [in 18 U S. C

8 16(b)] require us to enploy a categori cal
approach when determ ni ng whet her an of fense
is acrinme of violence. This neans that the
particular facts of the defendant’s prior
conviction do not matter, e.g.[,] whether the
def endant actually did use force against the
person or property of another to commt the
of fense. The proper inquiry is whether a
particul ar defined offense, in the abstract,
is acrime of violence under 18 U S. C

8§ 16(b).

ld. at 924 (internal citation omtted). Oher decisions by this
court likew se stress this categorical approach. See, e.q.

United States v. Landeros-&onzales, 262 F.3d 424, 426 (5th Cr

2001) (noting that “the statutory phrase ‘by its nature’ conpels
us to ook only at the inherent nature of the offense to
determ ne whet her the offense constitutes a crinme of violence”)

(internal citation and quotation omtted); United States v.

Vel azquez- Overa, 100 F.3d 418, 420-21 (5th Cr. 1996) (“[E]ither

acrineis violent “by its nature’ or it is not. It cannot be a
crime of violence ‘by its nature’ in sone cases, but not others,

dependi ng on the circunstances.”). W further clarified in



Chapa-Garza that a crine of violence as defined by 18 U S. C

8 16(b) nust involve “the substantial |ikelihood that the
offender will intentionally enploy force agai nst the person or
property of another in order to effectuate the conm ssion of the
of fense.” 243 F.3d at 927.

Utilizing the categorical approach endorsed by this court in

Chapa- Garza and ot her cases, we focus only on the offense of

injury to a child as defined under Texas |aw and not on the
particular facts of Gacia-Cantu s conviction. Section 22.04(a)
crimnalizes acts or omssions that intentionally, know ngly,
recklessly, or negligently result ininjury to a child. See TEx
PENAL CoDE ANN. 8 22.04(a). Thus, as noted above, the cul pable
mental state relates to the result of a defendant’s conduct

rather than to the conduct itself. See Patterson, 46 S.W3d at

301.
Because the offense of injury to a child is results-
oriented, many convictions for this offense involve an om ssion

rather than an i ntentional use of force. See Chapa- Garza, 243

F.3d at 926 (noting that “a parent who | eaves a young child

unatt ended near a pool may risk serious injury to the child, but
the action does not involve an intent to use force or otherw se
harmthe child”) (internal citation and quotation omtted); see

al so Patterson, 46 S.W3d at 294 (involving a nother’s conviction

under section 22.04(a) for reckless injury to a child for failing

to aid her children during their kidnapping); Dusek v. State, 978
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S.W2d 129 (Tex. App.-Austin 1998, pet. ref’d) (involving a

nmot her’s conviction for intentional or know ng serious bodily
injury to a child for failing to renove her son fromthe presence
of her abusive boyfriend and for the failure to provide nedical

care); Babers v. State, 834 S.W2d 467 (Tex. App.-Houston [14th

Dist.] 1992, no pet.) (involving a conviction for intentional or
knowing injury to a child for failing to provide proper nedical
care for a burned child). As these exanples illustrate, in many
cases the offense of injury to a child does not involve the
substantial |ikelihood of an intentional use of force. Thus, the
offense is not, “by its nature,” a crine of violence under 18

US C 8 16(b). See Velazquez-Overa, 100 F. 3d at 420-21.

Accordingly, the district court’s sixteen-|evel enhancenent of

G acia-Cantu’s offense | evel constitutes clear and obvi ous error.

Absent a prior conviction for an aggravated felony, G acia-
Cantu’s total offense | evel would have been ten (a base offense
| evel of eight, a four-level increase for a prior “nonaggravated”’
fel ony conviction, and a two-|evel reduction for acceptance of
responsibility). U S. SENTENCI NG GUI DELINES MANUAL 88 2L1. 2(a),

(b)(1)(B) & 3El.1(a) (2000).° An offense level of ten

6 A defendant with a total offense level of tenis
entitled to a two-1evel reduction for accepting responsibility.
U. S. SENTENCI NG GUIDELINES MANUAL 8§ 3E1.1(a). A defendant with a
total offense |evel greater than sixteen, however, may qualify
for a three-level reduction for accepting responsibility. [d. at
8§ 3El. 1(b).
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corresponds to an inprisonnent range of twenty-one to twenty-
seven nonths. 1d. ch.5, pt. A (sentencing table). In contrast,
the of fense | evel of twenty-one assigned to G acia-Cantu
corresponds to an inprisonnent range of seventy to eighty-seven
months, 1d., and the district court sentenced Gacia-Cantu to
seventy nonths of inprisonnment. The dramatic increase in the
recommended i nprisonnment range and in Gacia-Cantu’ s actual term
of inprisonnent affected his substantial rights. See United

States v. WIlianson, 183 F.3d 458, 464 (5th G r. 1999)

(concluding that a two-fold increase in prison tine affected the
defendant’ s substantial rights). Such a sentencing error also

seriously affects the fairness, integrity, or public reputation

of the judicial proceedings. See United States v. Aderholt, 87
F.3d 740, 744 (5th Gr. 1996) (finding that “the fairness and
integrity of this judicial proceeding were seriously affected” by
sentencing calculation errors). Thus, the district court’s
si xteen-| evel enhancenent of G acia-Cantu’ s offense |evel
constituted plain error.
[11. CONCLUSI ON

For the foregoing reasons, we conclude that the district
court’s sixteen-level enhancenent of Gacia-Cantu’'s offense |evel
constituted plain error. Accordingly, we VACATE G acia-Cantu’s
sentence and REMAND for resentencing in accordance with this

opi ni on.
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