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Janes Lee Hender son was convi cted of capital nmurder by a Texas
jury and was sentenced to death. He appeals the district court’s
deni al of habeas relief on his ineffective assistance of counsel
clainms. In addition, he requests a certificate of appealability
(“CAA") from this court for his clains that the prosecution
knowi ngly presented perjured testinony and failed to disclose
excul patory information to the defense. W AFFIRM the denial of
habeas relief and DENY a COA.

I
On the night of Cctober 28, 1993, Henderson, WIIie Pondexter,

Deon Wl lianms, and R cky Bell decided to break into the honme of 85-



year-old Martha Lennox in Pal estine, Texas. They planned to rob
her, steal her car, and go to Dallas. They went to her hone,
ki cked the door open, and went upstairs. Henderson fired a shot
t hrough Lennox’ s bedroom door. After WIIlians took seven dollars
fromLennox’s wal |l et, Henderson shot Lennox in the head. Pondexter
then took the gun from Henderson and shot Lennox in the head. The
medi cal exam ner testified that both wounds were fatal and that
ei t her wound coul d have caused Lennox’ s deat h.

After robbing and nurdering Lennox, the group drove her
Cadillac to the honme of Pondexter’s cousin, where they cel ebrated
the theft and nmurder. Then they took Lennox’s car to Dallas, where
Wl lians and Henderson robbed sone young Mexican nmen. The police
arrested Pondexter and Bell, who were in Lennox’s car. Henderson
and Wllianms fled on foot. The police subsequently apprehended
WIIlians. A short time later, Henderson saw Lennox’s car being
towed away and called “911" to report that it had been stol en
Hender son was arrested by the Dall as police officer to whomhe made
the report about the stolen car. Wen he was arrested, Henderson
was in possession of a gun that was |later determned to be the
mur der weapon.

WIlianms, who was si xteen years old at the tinme of the nmurder
testified at Henderson’s trial, as follows: He had been charged
with capital nurder but had entered into a plea agreenent in which

he agreed to plead guilty to a reduced charge of nurder and to



testify against his co-defendants. He was to receive a sixty-year
sentence for nurder, and woul d be eligible for parole after serving
thirty years. |f he had been convicted of capital nmurder, he was
not eligible for the death penalty because of his age, but he would
have to serve forty years before becomng eligible for parole.
Wllians testified further regarding the events surroundi ng
t he nurder: Henderson and Pondexter were nenbers of the “107

Hoovas,” which is part of the Crips gang. Before the nurder, they
were tal king about “which Crip had the heart” to rob Lennox. On
his way out of Lennox’s bedroom after the robbery, he heard a
gunshot and | ooked back. He saw Lennox’s head slunped over.
Hender son had the gun in his hand and was handing it to Pondexter,
who took it and shot Lennox in the head. After they went to
Pondexter’s cousin’s house, Henderson and Pondexter were talking
about how t hey “snoked a bitch for her car,” and they did the “Crip
handshake.” On the way to Dallas in Lennox’s car, Henderson and
Pondexter were tal king about “true Crips to the heart,” and they
listened to a tape of gangster songs over and over. \Wile he and
Henderson were in the sane jail, Henderson told himthat the reason
he shot Lennox was “because she was | ooking at himli ke he had shit
on him?”

Pondexter’s girlfriend testified that she had heard Hender son

tal k about being in a gang. When asked about the neaning of a

teardrop tattoo under a person’s eye, she testified that she had



al ways known it to nean that the person had killed soneone. She
testified further that Henderson did not have a teardrop tattoo
under his eye on the night of the nurder.

Joe Scott, who had shared a cell wth Henderson, testified
t hat Henderson told himrepeatedly that he had shot Lennox.

The jury convicted Henderson of capital nurder.

At the punishnment phase, WIllians testified that Henderson
robbed sonme Mexican males in Dallas at gunpoint. He testified
further that a teardrop tattoo is a sign that you have killed
soneone; that Henderson did not have a teardrop tattoo before the
mur der; but that Henderson had a teardrop tattoo when he saw himin
jail follow ng the nurder; and that Henderson said that he got the
tattoo in the county jail in Dallas, after the nurder. WIIlians
testified that Henderson told himthat he killed Lennox because she
| ooked at him “like he had shit on hinf and that, if he had not
gotten caught, he was going to go on a “killing spree.” On cross-
exam nation, Wllians testified that he was charged wi th aggravat ed
robbery in Dallas County. When asked whether the aggravated
robbery charge was part of the deal in which he agreed to testify
at Henderson's trial, WIlians responded, “I don’'t know.”

Al so at the punishnent phase, the court granted the State’'s
request that Henderson step before the jury so that the jurors

could see the teardrop tattoo beneath his left eye.



In his <closing argunent at the punishnment phase, the
prosecutor stated that, if the jury spared Henderson’s life, they
were “going to send this gangster-wannabe to gang heaven.” The
prosecutor also characterized the teardrop tattoo as a trophy that
was goi ng to nmake Henderson a hero in prison

The jury answered the special 1issue regarding future
dangerousness affirmatively and answered the special issue
regarding mtigating evidence negatively. Henderson was sentenced
to death. Hi s conviction and sentence were affirnmed on direct

appeal . Henderson v. State, No. 71,928 (Tex. Cim App. 1996)

(unpublished). He did not file a petition for wit of certiorari.

When Henderson filed his initial state habeas application in
August 1997, he was represented by Panel a Canpbell, who died prior
to the federal habeas proceedings. The state courts denied relief
on his ineffective assistance of counsel clains, and the Suprene
Court denied his petition for a wit of certiorari. Ex parte

Henderson, No. 37,658-01 (Tex. Crim App.), cert. denied, 525 U S.

1004 (1998).

I n August 1998, the federal district court appointed counsel
for Henderson. In COctober 1998, the district court stayed
Henderson’ s execution, which was set for Decenber 2, 1998, and set
a deadline for the filing of his federal habeas petition.

In Decenmber 1998, Henderson’s federal habeas counsel’s

i nvesti gat or obtai ned a series of sworn statenents fromWIlians in



which WIllians recanted nuch of his trial testinony. In those
statenents, WIllians clained that he never saw Henderson shoot
Lennox, never heard Henderson state that he was going to kill sone
Mexi cans in Dallas, and never heard Henderson say that he was goi ng
on a killing spree if he had not gotten caught. WIIlians stated
that he testified falsely at trial regardi ng gang nenbership and
synbols and that he testified against Henderson only because the
prosecutors had threatened himwith the death penalty if he did not
do so.

The federal habeas proceedings were held in abeyance while
Henderson’ s federal habeas counsel filed a subsequent application
for state habeas relief in which Henderson clained, for the first
time, that the State know ngly presented perjured testinony, based
on Wllians’s recantation of his trial testinony. The state courts
dism ssed the application for abuse of the wit. Ex parte
Henderson, No. 37,658-02 (Tex. Cim App. 1999) (unpublished).

Henderson then filed an anended petition for federal habeas
relief. The district court conducted an evidentiary hearing, at
which WIllianms, the prosecutors, Henderson’s trial counsel, and
others testified. Consistent wwth the statenents given to federal
habeas counsel’s investigator, Wllians testified at the federa
habeas evidentiary hearing that he had not told the truth when he

testified at Henderson’s trial, and that he had testified falsely



at trial because he wanted to please the prosecutors and get a
better deal for hinself.

| medi ately prior to the hearing, the State turned over its
trial file to Henderson’s federal habeas counsel, who had requested
it only a few days earlier. Anong the docunents in that file were
notes made by the prosecutors and WIllians’s “Plea Negotiation

Agreenent,” which included a provision granting himderivative use
imunity.! The Plea Negotiation Agreement was signed by WIIians,
Wllians’s trial counsel, Cayton Hall, and Red River County
prosecutor Jack Herrington, and it was dated May 9, 1994, the first
day of jury selection in Henderson's trial.

Henderson filed a post-hearing brief in which he asserted a
cl ai mbased on the State’'s failure to disclose the derivative use
immunity provisionin WIIlians's pl ea agreenent. Henderson cl ai ned
that the derivative use imunity provision would have barred
WIllians’s prosecution for the aggravated robbery in Dallas and t he
unaut hori zed use of Lennox’s vehicle. Henderson also clained that
the prosecutor’s notes reflected that Wllians did not talk about

Henderson’s gang affiliation until after he was prom sed derivative

use immunity.

The cl ause provided that the prosecution would “not use any
evidence or testinony furnished under the provision of this
agreenent or any other type of evidence derived directly or
indirectly fromthe defendant in any crimnal prosecution agai nst
sai d def endant except perjury, aggravated perjury or contenpt.”
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The district court deni ed habeas relief, but granted a COA for
two issues: (1) whether trial counsel rendered ineffective
assi stance by failing to nove for a mstrial at the close of the
State’s case-in-chief after the prosecutor had failed to introduce
into evidence the two incrimnating statenents by Henderson to
whi ch the prosecutor had referred in his opening statenent; and (2)
whet her trial counsel rendered i neffective assistance by failingto
object to the introduction of gang evidence at the guilt-innocence
phase of trial. Hender son seeks a COA for one additional issue
enconpassi ng two sub-cl ai ns: Whet her the prosecution know ngly
present ed perjured testinony and whet her the prosecution had fail ed
to disclose exculpatory information to the defense.

|1

W will address first those clains for which the district
court granted a COA, and then consider Henderson’s request for a
COA.

A

St andard of Revi ew

W review the district court’s factual findings for clear
error and its | egal concl usions de novo, applying the sane standard
of review to the state court's decision as the district court.

Ladd v. Cockrell, 311 F.3d 349, 351 (5th Cr. 2002); Thonpson V.

Cain, 161 F. 3d 802, 805 (5th Cir. 1998). Henderson argues that the

district court erred by applying the deferential standard of revi ew



set forth in Drinkard v. Johnson, 97 F.3d 751 (5th Cr. 1996). As

Henderson notes, the Suprene Court rejected that standard in

Wllianms v. Taylor, 529 U S. 362 (2000), decided nore than a year

prior to the district court’s opinion. Al t hough Henderson is
correct, the district court’s error is harm ess, because Henderson
is not entitled to relief under the correct standard of review
Because Henderson filed his federal habeas petition after the
effective date of the Anti-terrorism and Effective Death Penalty
Act (AEDPA), AEDPA governs our review of his clains. Wth respect
to those clains that were adjudicated on the nerits in state court,
Henderson is not entitled to relief unless the state court’s
adj udi cation of the clains
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was based
on an unreasonabl e determ nation of the facts
in light of the evidence presented in the
State court proceeding.
28 U.S.C § 2254(d). A decision is “contrary to ... clearly
establ i shed Federal |aw, as determ ned by the Suprenme Court of the
United States ... if the state court arrives at a conclusion
opposite to that reached by th[e] Court on a question of law or if

the state court decides a case differently than th[e] Court has on

a set of materially indistinguishable facts.” WIlians v. Taylor,

529 U. S. at 412-13. A decision “involve[s] an unreasonable



application of [] clearly established Federal | aw, as determ ned by
the Suprenme Court of the United States ... if the state court
identifies the correct governing |l egal principle fromth[e] Court’s
deci sions but unreasonably applies that principle to the facts of
the prisoner’s case.” 1d. at 413. A state court’s findings of
fact are presuned to be correct unless the petitioner rebuts the
presunption by “clear and convincing evidence.” 28 U.S.C. 8§
2254(e)(1).

As we explained in Neal v. Puckett, 286 F.3d 230, 235 (5th

Cr. 2002) (en banc), cert. denied, 123 S.C. 963 (2003), “[i]n the

context of federal habeas proceedi ngs, adjudication ‘on the nerits’
is atermof art that refers to whether a court’s disposition of
t he case was substantive as opposed to procedural.” Wen the state
court’s decision is unclear, “we determne, on a case by case

basi s, whether the adjudication was on the nerits.” Singleton v.

Johnson, 178 F.3d 381, 384 (5th Cr. 1999). In making that
determ nation, we consider three factors: “(1) what the state
courts have done in simlar cases; (2) whether the history of the
case suggests that the state court was aware of any ground for not
adjudicating the case on the nerits; and (3) whether the state
courts’ opinions suggest reliance upon procedural grounds rather
than a determnation on the nerits.” I d. Under Texas | aw,
“usually a denial of relief rather than a ‘dism ssal’ of the claim

by the Court of Crimnal Appeals disposes of the nerits of a
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claim” |d. AEDPA' s standards apply, however, when the state’'s
hi ghest court rejects a claimw thout giving any indication of how

or why it reached that decision. See Weks v. Angelone, 176 F.3d

249, 258 (4th Cir. 1999), aff’'d, 528 U S. 225, 237 (2000).
Wth respect to clains that were not adjudicated on the nerits
in state court, the deferential AEDPA standards of review do not

apply. See Chadw ck v. Janecka, 312 F.3d 597, 606 (3d Cr. 2002)

(if state court m sunderstood the nature of a properly exhausted
claim and thus failed to adjudicate that claim on the nerits

AEDPA's deferential standards of review are inapplicable).
I nstead, we review those clains under pre-AEDPA standards of

review. See Jones v. Jones, 163 F. 3d 285, 299-300 (5th G r. 1998)

(appl yi ng de novo standard of review to ineffective assistance of
counsel clains that were raised in state court, but not adjudi cated

on the nerits); see also Chadw ck v. Janecka, 312 F.3d at 605-06;

Aparicio v. Artuz, 269 F.3d 78, 93 (2d Cr. 2001); Weks v.

Angel one, 176 F.3d at 258.
B

| neffective Assi stance of Counsel

Henderson clainms that his trial counsel rendered ineffective
assistance in two respects: First, by failing to nove for a
mstrial at the close of the prosecution’s case-in-chief; and
second, by failing to object to the adm ssion of gang-related

evi dence during the guilt-innocence phase of trial.
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“To establish an ineffective assistance of counsel claim
[ Hender son] mnust show both that his counsel’s perfornmance was
deficient and that the deficient performance prejudiced his

defense.” Neal v. Puckett, 286 F.3d at 236 (citing Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984)). “Counsel’s perfornmance is
considered deficient if it ‘falls below an objective standard of
reasonabl eness’ as neasured by professional nornms.” 1d. (quoting
Strickland, 466 U S. at 688). “I'm scrutinizing counsel’s
performance, we nmake every effort to elimnate the distorting
ef fects of hindsight, and do not assune that counsel’s performance
is deficient nerely because we disagree with trial counsel’s
strategy.” 1d. (internal quotation marks and citations omtted).
“To establish prejudice, [Henderson] nust show that there is at

| east a reasonable probability that, but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been

different.”” 1d. at 241 (quoting Strickland, 466 U S. at 694). A

“reasonabl e probability” is “a probability sufficient to underm ne
confidence in the outcone.” |d.
1

| neffecti ve Assi stance: Failure to Move for Mstrial

Hender son gave two statenents to police after his arrest. In
the first, he denied any involvenent in the nurder, but used an
alias, “Johnny Leeon Mack.” In the second statenent, he admtted

that he shot Lennox in the jaw after Pondexter had shot her in the

12



head. He also stated, “l said that | was going to see who had
heart, who was the bravest.” Prior to trial, the state trial
court, after conducting an evidentiary hearing, deni ed Henderson’s
nmotion to suppress the statenents. 1In his opening statenent, the
prosecutor made the following remarks regarding Henderson’'s

st at enent s:

W' re going to show you nore. W' re
going to show you a couple of statenents from
the defendant, hinself. W’re going to show

you the first statenment he gave imediately
after being arrested in Dallas and after the
di scovery of Ms. Lennox’ s body; and |’ mgoing

to tell you, folks, we’'ll offer the statenent
to you but the evidence is going to showit’s
a bunch of Iies. That the defendant 1|ied

about his invol venent.

W re going to show you a second
statenent the defendant gave about three
mont hs | ater, in Decenber of 1993, and in that
statenent the defendant admts, only to a
point, his involvenent in this case. He
admts in his statenment that he shot Ms.
Lennox through the face, through the jaw. O

course in that statenent he says, “I did it
after WIllie Poindexter shot her through the
brain,” but that’'s a lie. It didn’t happen

that way and the physical evidence and the
ot her evidence you hear in this case wll
prove to you that that was a lie and that
Janmes Lee Henderson fired the first shot.

One thing, one note | want to nmake about
that second statenent. There are certain
things in the law that prohibit certain
evidence fromcomng in, and we're all bound
by that. The State of Texas will offer that
second statenent, but part of it wll be
bl acked out. The law allows us to do that--in
fact, conpels us to do that. Utimtely, you
may or may not find out what the rest of that
says, but that is none of your concern at this

13



particul ar phase of the trial, so you will see

in that second statenent parts that are

bl acked out. Please do not try to guess what

t hat second statenent--what that blacked-out

part says. | think it will becone apparent to

you eventually but for the purposes of the

guilt-innocence part of this trial, please do

not concern yourselves with the bl acked-out

portion. | just want to warn you. The State

is not trying to hide anything from you.

We're just follow ng the rules.
Al t hough the state habeas trial court found, and the parties state,
that the trial court subsequently rul ed that Henderson’'s statenents
were inadm ssible, the Texas Court of Crimnal Appeals held that
the state habeas trial court’s finding was not supported by the
record. In any event, Henderson's statenents were not admtted
into evidence.

Henderson’s argunent is that his trial counsel rendered
ineffective assistance by failing to nove for a mstrial at the
close of the State's case-in-chief, based on the fact that the
prosecutor, in his opening statenent, detailed to the jury two
incrimnating statenents Henderson gave to the police, but yet
those statenents were never introduced into evidence. He asserts
t hat, because the notion for mstrial woul d have been nade outsi de
the presence of the jury at the cl ose of the evidence and after the
court had ruled that the statenents were i nadm ssi bl e, the om ssion
cannot be excused as trial strategy. He maintains that he was

prejudi ced, because the purported statenents corroborated his

cellmate’s testinmony regarding his adm ssions that he had shot

14



Lennox, which the jury may otherwi se have concluded was not
credible. He also argues that the prosecutor’s all egations that he
had lied to the police and that there was ot her evidence that the
jury was not all owed to hear changed the cul pability balance in the
puni shnment phase of the trial. Finally, he argues that, if counsel
had noved for a mstrial, and if the trial court had denied the
nmotion, there is a reasonable probability that the Texas Court of
Crim nal Appeals would have reversed his conviction and sentence
and remanded the case for a new trial.

There has been a problem in this case of the courts
m sconstruing this argunent. First, the state habeas court
m sconstrued Henderson’s claim as being based on trial counsel’s
failure to object to the prosecutor’s opening statenent. Based on
that m staken interpretation, the state court concluded that an
objection to the prosecutor’s opening statenent would have been
futile because the trial court had ruled that the statenents were
adm ssi bl e; therefore, counsel did not render deficient performance
by failing to object to the prosecutor’s opening statenent. The
state court concluded that, even assum ng deficient performnce,
Henderson could not show prejudice because there was extensive
evidence corroborating his guilt, including his confession of
i nvol venent to his cellmte, Scott. The state court found further

that the failure to object may have been trial strategy because

15



counsel did not want to call attention to the confessions,
i ncl udi ng Henderson’s adm ssions to his cellmate, Scott.

Henderson notes that the two justifications advanced by the
state trial court for the failure of counsel to object -- futility
and not wanting to drawthe jury's attention to the confessions --
have no relevance to his actual claimthat trial counsel perforned
deficiently by failing to nove for a mstrial, outside the presence
of the jury, at the close of the State’ s case.

Hender son cont ends t hat, because the state courts m sconstrued
his claimthat he was denied effective assistance of counsel when
his trial counsel failed to nove for a mstrial, AEDPA s standard
of review applies only to the prejudice prong of his claim and not
to the deficient performance prong. W agree. The state courts
did not address Henderson’s actual claimof deficient performance
-- counsel’s failure to request a mstrial at the close of the
State’s evidence. I nstead, msconstruing his <claim they
consi dered only whet her counsel rendered deficient performance by
failing to object during the prosecutor’s opening statenent. Thus,
al t hough Hender son exhausted his claimby properly presenting it to
the state courts, the state courts did not adjudicate the claimon
its nmerits. Accordingly, AEDPA's standards of review are
i napplicable to the deficient performance prong of this ineffective

assi stance claim See Chadwi ck v. Janecka, 312 F.3d at 606 ( AEDPA

standards of review inapplicable when state court m sconstrues
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nature of properly exhausted claim and thus fails to adjudicate

that claimon the nerits); Jones v. Jones, 163 F.3d at 299-300

(appl yi ng de novo standard of review to ineffective assistance of
counsel clains that were raised in state court, but not adjudi cated
on the nerits).

Henderson asserted the sane claim in his federal habeas
petition. However, in the district court the State only addressed
Henderson’s actual claim-- that counsel should have noved for a
mstrial at the close of the prosecution’s case-in-chief -- for the
first time in its supplenental answer and notion for summary
judgnent filed in the district court. The State asserted that,
because the prosecutor’s conduct in failing to introduce
Henderson’s statenents was not inproper, defense counsel did not
performdeficiently by failing to nove for a mstrial. The State
contended further that, because of the extensive evidence of
Henderson’ s i nvol venent in the crinme, Henderson was not prej udi ced.
This evidence included his repeated adm ssions to his cellnate
(Scott) that he commtted the nurder. Furthernore, the
prosecutor’s failure to introduce the statenents was not such
egregi ous prosecutorial m sconduct that it would have necessitated
a mstrial.

Still yet, the district court m sconstrued Henderson’s claim
It held that counsel’s perfornmance was not deficient because any

objection to the prosecutor’s opening statenent would have been
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futile in the light of the state court’s earlier ruling that
Henderson’s statenents were adm ssible. The district court
concl uded that Henderson was not prejudiced in the |light of the
wei ght of the evidence agai nst hi mand because of Scott’s testinony
concerni ng Henderson’s adm ssions that he had shot Lennox.

As we have noted, because the state courts failed to address
the nmerits of Henderson’s actual claimthat counsel’s performance
was deficient, we ow no deference to the state court’s

determ nation of the first prong of Henderson's Strickland claim

However, even if we assume that Henderson’s counsel rendered
deficient performance by failing to nove for a mstrial at the
close of the State’s case-in-chi ef, Henderson has not denpnstrated

that the state courts’ ultimate decision on his Strickland claim

i.e., that he was not prejudiced, is unreasonable. He has not
shown that there is a reasonable probability that the trial court
would have granted a mstrial had counsel requested one.
Furt hernore, considering the overwhel m ng evidence of Henderson’s
guilt, and especially in the light of Scott’s testinony regarding
Henderson’ s repeated adm ssi ons that he shot Lennox, Henderson has
not shown that there is a reasonable probability that the
prosecutor’s remarks affected the outcone of either the guilt-
i nnocence phase or the punishnment phase of his trial. Finally, he
has failed to denonstrate that there is a reasonable probability

that, if a notion for mstrial had been made and deni ed, the Texas
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Court of Crimnal Appeals would have reversed his conviction and
sentence on appeal. W thus find no reversible error in the

district court’s deni al of habeas relief for this Strickland claim

2

| neffecti ve Assi stance: Failure to Object to Gang Evi dence

Henderson next contends that his trial counsel rendered
ineffective assistance by failing to object to gang-rel ated
evidence at the guilt-innocence phase of trial. Hender son
mai ntains that he was prejudiced because the prosecutor had no
ot her theory concerning his notive for commtting nurder and woul d
have found it difficult to convince the jury that the crine
occurred as all eged absent a notive that nmade sense. He contends
further that his appellate counsel rendered i neffective assi stance
by failing to raise on appeal the error in admtting this evidence
at the guilt-innocence phase of trial.2 He argues that the failure
to preserve this error prejudiced hi mon appeal because the error
is not harnl ess.

The state habeas trial court concluded that Henderson’s gang
affiliation properly related to Henderson’s notive and intent and

was a proper subject of direct exam nation; therefore, Henderson’s

2On direct appeal, Henderson's appell ate counsel argued that
t he evidence regardi ng Henderson’s teardrop tattoo was irrel evant
to punishnent. The Court of Crimnal Appeals rejected that
argunent, and held that “any conplaint concerning the testinony
given in the guilt/innocence stage i s wai ved on appeal for |ack of
adequate briefing.” Henderson v. State, No. 71,928 (Tex. Crim
App. 1996), at 18.
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trial counsel did not render deficient performance by failing to
make a futile objection. The state court concluded further that,
even assum ng counsel could have properly objected, Henderson was
not prejudi ced because of the overwhel m ng evidence of his guilt.
The Texas Court of Crimnal Appeals adopted the trial court’s
fi ndi ngs and concl usi ons.

In his federal habeas, Henderson's trial counsel testified,
through a deposition, that he had a tactical reason for not
objecting to the gang evidence: He was trying to put the w tness
Wllianms in the position of appearing to the jury to be the worst
of themall, and not credible. The State argued in district court
that, because of the overwhel m ng evidence of guilt, Henderson’s
conpl ai nt that counsel was ineffective for failing to object to the
adm ssi on of gang evidence did not prejudice him

The district court held that counsel should have objected to
t he gang evi dence because it was clearly prejudicial and arguably
i nadm ssi bl e under state rules of evidence. Mdreover, the Texas
Court of Crimnal Appeals had held that it was error to admt the
sane evidence in Pondexter’s capital nurder trial (although that

court concluded that the error was harn ess). See Pondexter v.

State, 942 S.W2d 577, 584 (Tex. Crim App. 1996). The district
court stated, however, that it nust give great deference to the
trial court’s determ nation because thereis no clearly established

federal law on the admssibility of this type of evidence. The
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district court concluded that, even assum ng defi ci ent perfornmance,
Henderson was not prejudiced because there is not a reasonable
probability that the jury’'s verdict would have been different
W t hout the gang evi dence.

We concl ude that the state court’s decision that Henderson was
not prejudiced by counsel’s failure to object is not an

unr easonabl e application of Strickland. Even assum ng that counsel

shoul d have obj ected, and assum ng further that the objection would
have been sustained, there is not a reasonabl e probability that the
jury woul d have acquitted Henderson. As the state court correctly
observed, the evidence of Henderson’s guilt was overwhel m ng.
Considering the brutal and senseless nature of the crine, the
evi dence of Henderson’s utter lack of renorse, and the extrenely
strong evidence of his guilt, including his confession to his
cellmate, there is not a reasonable probability that the evidence
of Henderson’s gang affiliation affected the outcone of the guilt-
i nnocence phase of his trial.3
C

Procedurally Defaulted d ai ns (COA Request)

3In his reply brief, Henderson argues that he established at
the federal wit hearing that his cellmate testified falsely at
trial. The district court made no such findi ng, however. |nstead,
the district court held that there was no factual basis for
Henderson’s claim that the prosecution know ngly sponsored the
fal se testinony of Scott. Mreover, Henderson did not request a
COA to appeal the district court’s ruling wth respect to his claim
that the prosecution know ngly presented fal se testinony by Scott.
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Relying on Wllians's recanting statenents and his testinony
at the federal habeas evidentiary hearing, Henderson requests a COA
from this court for his claim that the prosecutors know ngly
presented the perjured testinony of Wllians. He also seeks a COA
for his claimthat his due process rights were violated by the
prosecution’s failure to disclose the derivative use inmmunity
provision in WIllians’s plea negotiation agreenent. Hender son
argues that the benefit WIlians received as the result of the
reduced charge and 60-year sentence for Lennox’s nmurder woul d have
been conpletely negated had he not been granted immunity from
prosecution for the aggravated robbery in Dallas and the
unaut hori zed use of Lennox’s vehicle, because he could have been
sentenced to life in prison without parol e had he been convi cted of
those crinmes. He thus contends that the derivative use imunity
provision of the plea agreenent was a significant benefit that
shoul d have been disclosed to the defense.

Henderson did not raise these clains on direct appeal or in
his initial state habeas application. The Texas Court of Crim nal
Appeal s held that these clains, presented for the first tinme in
Henderson’s second state habeas application, were barred by the
Texas abuse of the wit doctrine. The district court therefore
held that the clains were procedurally defaulted, and further

deni ed Henderson’s request for a COA on these clains.
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Hender son now requests a COA fromthis court. “[Until a COA
has been i ssued federal courts of appeals lack jurisdictiontorule

on the nerits of appeals from habeas petitioners.” Mller-El v.

Cockrell, 123 S.C. 1029, 1039 (2003). To obtain a COA, Henderson
must make “a substantial show ng of the denial of a constitutional
right.” 28 US. C 8§ 2253(c)(2); Mller-El, 123 S . C. at 1039

Slack v. MDaniel, 529 U S. 473, 483 (2000). To make such a

show ng, he nust denonstrate that “reasonable jurists could debate
whet her (or, for that matter, agree that) the petition should have
been resolved in a different manner or that the issues presented
were adequate to deserve encouragenent to proceed further.”
MIller-El, 123 S .. at 1039 (quoting Slack, 529 U S. at 484).
Because the district court held that these habeas clains were
procedurally barred, Henderson nust show, “at |east, that jurists
of reason would find it debatable whether the petition states a
valid claim of the denial of a constitutional right, and that

jurists of reason would find it debatable whether the district

court was correct in its procedural ruling.” Slack, 529 U S at
484.

In Mller-ElI, the Suprene Court instructed, as it had
previously held in Slack, that we should “limt [our] exam nation

to a threshold inquiry into the wunderlying nerit of [the
petitioner’s] clains.” Mller-El, 123 S.Ct. at 1034. The Court

observed that “a COAruling is not the occasion for aruling on the
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merit of petitioner’s claim...” Id. at 1036. | nstead, our
determ nation nust be based on “an overview of the clains in the
habeas petition and a general assessnent of their nerits.” 1d. at
1039. “This threshold inquiry does not require full consideration
of the factual or |egal bases adduced in support of the clains.”
Id. W do not have jurisdiction to justify our denial of a COA
based on an adjudication of the actual nerits of the clains. |d.
Accordingly, we cannot deny an “application for a COA nerely
because [we believe] the applicant wll not denonstrate an
entitlenent to relief.” Id. “[A] claim can be debatable even
t hough every jurist of reason m ght agree, after the COA has been
granted and the case has received full consideration, that
petitioner will not prevail.” |d.

Thus, we reiterate that our imediate task is to determ ne,
not the ultimite nerits of Henderson’s clains, but only whether
Hender son has denonstrated that “jurists of reason would find it
debat abl e whether the petition states a valid claimof the denial
of a constitutional right, and that jurists of reason would find it
debat abl e whet her the district court was correct in its procedural
ruling.” Slack, 529 U S. at 484.

We consider first whether “jurists of reason would find it
debat abl e whether the district court was correct in its procedural
ruling.” 1d. In order to nake that determnation, it is necessary

t hat we consi der the procedural default doctrine. A federal habeas
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court plainly cannot grant relief where the last state court to
consider the claim raised by the petitioner expressly and
unanbi guously based its denial of relief on an independent and

adequate state |aw procedural ground. Coleman v. Thonpson, 501

U S 722, 729-30 (1991); Hughes v. Johnson, 191 F. 3d 607, 614 (5th

Cir. 1999). A state procedural rule is adequate if it is “firmy
establ i shed” and regularly and consistently applied by the state

court. Janes v. Kentucky, 466 U.S. 341, 348 (1984); Johnson v.

M ssissippi, 486 U S. 578, 587 (1988). A state procedural rule is

i ndependent if it does not “depend[] on a federal constitutiona

ruling.” Ake v. Cklahoma, 470 U.S. 68, 75 (1985). When the state

court expressly relies on an adequate and i ndependent procedura
bar, a federal habeas petitioner may not obtain relief unless he
est abl i shes cause for the default and actual prejudice. Colenan,
501 U.S. at 750.4 The existence of cause for a procedural default
“ordinarily turn[s] on whether petitioner can show that sone
obj ective factor external to the defense i npeded counsel’s efforts

to conply with the State’s procedural rule.” Mrray v. Carrier

477 U.S. 478, 488 (1986).
1

Adequacy of Texas Abuse of Wit Doctrine

‘A federal habeas petitioner who is wunable to make the
requi site showi ng of cause and prejudi ce can obtain habeas relief
if he can show that application of the procedural bar would
constitute a mscarriage of justice -- that he is actually i nnocent
of the crinme. Henderson does not claimthat the actual innocence
exception applies in his case.
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The district court held that the Texas abuse of the wit
doctrine was an adequate procedural bar because it had becone
“firmy established and regularly followed,” <citing Ford v.

Ceorgia, 498 U. S. 411, 423 (1991) (quoting Janes v. Kentucky, 466

U S 341, 348 (1984)). The district court also noted that the
Texas abuse of the wit doctrine was strictly and regularly applied
at the tine Henderson filed his first habeas petition on August 28,

1997, citing Enery v. Johnson, 139 F.3d 191, 195, 201 (5th Cr.

1997), and Fearance v. Scott, 56 F.3d 633, 642 (5th CGr. 1995).

For the first time in his COA application in this court
Hender son argues that the Texas abuse of the wit doctrine is not
“adequate” to bar review of his clains because his case invol ves
“exceptional circunstances”. Because Henderson did not argue in
the district court that the Texas abuse of the wit doctrine was
i nadequate to bar consideration of his clainms under the procedural

default doctrine, it is unnecessary for us to consider it.®> See

SHenderson’s current “exceptional circunstances” argunent --
that his initial state habeas counsel rendered ineffective
assi stance of counsel by failing to attenpt totalk to WIlians and
by failing to request a copy of, or an opportunity to review, the
State’s trial file -- also appears to be inconsistent with the
position he took in district court. In the district court, he
argued that the evidence he relies on in support of this claimwas
not available to his initial state habeas counsel because WIIians
was unwi I ling to speak to anyone concerni ng Henderson’s case until
well after the initial state habeas application was filed, and
there was no nechani sm by which counsel could have conpelled the
State to produce its trial file. 1In his post-hearing brief filed
in district court, Henderson argued that his initial state habeas
counsel had no reason to suspect that the prosecutors know ngly
allowed Wllians to |ie about his plea agreenent and suppressed t he
true terns of that agreenent.
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Roberts v. Cockrell, 319 F.3d 690, 694 (5th G r. 2003) (“W

generally will not consider a claimraised for the first tine in a
COA application.”).

Even if we were to consider Henderson's “exceptional
circunstances” argunent, it does not persuade us that reasonable
jurists would find debatabl e the district court’s procedural ruling
on the adequacy of the Texas abuse of the wit doctrine. In
support of his belated argunent, Henderson relies on the Suprene

Court’s opinion in Lee v. Kenma, 534 U S 362 (2002). In that

case, Lee clained that a Mssouri trial court deprived him of due
process by denying an oral notion for an overnight continuance.
Lee had requested the continuance in order to |ocate subpoenaed
al i bi witnesses who had been present earlier, but who had | eft the
court house w t hout explanation during the trial. Although neither
the trial judge nor the prosecutor identified any procedural defect
in Lee’s continuance notion, the Mssouri Court of Appeals held
that the denial of the notion was proper because Lee’s counsel had
not conplied wth procedural rules specifying the show ng required
for such a notion and requiring that continuance notions be in
writing, acconpani ed by an affidavit. The Suprene Court held that,
under the exceptional circunstances of that case, “the M ssouri
Rules, as injected into this case by the state appellate court, did
not constitute a state ground adequate to bar federal habeas

revi ew.” Id. at 365. The Court found that four special
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circunstances existed: (1) at trial, neither the trial court nor
the prosecutor referred to the procedural rules relied on by the
state appellate court; (2) there was no indication that fornma
conpliance with the rules would have changed the trial court’s
decision; (3) no published state decision required precise
conpliance with the rules in the urgent situation presented in
Lee’s case; and (4) the purpose of the rules was served by Lee’s
subm ssions i nmedi ately before and at the short trial. 1d. at 387.

Hender son argues that perfect conpliance with Texas procedur al
requi renents was not possible because his initial state habeas
counsel rendered ineffective assistance. Al t hough he had a
statutory right to the appoi ntnent of conpetent habeas counsel to
represent himin his initial state habeas application, the Texas
Court of Crim nal Appeals has held that a subsequent habeas cl aim
based solely on an alleged violation of the statutory right to the
appoi ntnment of conpetent habeas counsel in a prior habeas
proceedi ng, is not cognizable on a subsequent habeas application.

Ex parte Graves, 70 S.W3d 103 (Tex. Cim App. 2002). Henderson

t herefore contends that he has no avenue of redress other than the
federal courts. He contends further that there are no published
Texas cases addressing the unique circunstances of his case.
Finally, he asserts that the application of the abuse of the wit
doctrine to the circunstances of his case eviscerates the

doctrine’ s purpose of ensuring that a death row i nmate has one ful
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and fair opportunity to present his clains and the purpose of
achi evi ng a bal ance between the convi cted prisoner’s constitutional
rights and society’'s interest in the finality of crimnal
convi ctions.

Hender son has not denonstrated the existence of “exceptional
circunstances” sufficient to persuade us that jurists of reason
would find it debatable whether the district court was correct in
its procedural ruling that the Texas abuse of the wit doctrine is
an adequate procedural bar. It is well-settled that “infirmties

in state habeas proceedings do not constitute grounds for federal

habeas relief.” Duff-Smth v. Collins, 973 F.2d 1175, 1182 (5th
Cr. 1992). Furthernore, “ineffective assistance of habeas counsel
cannot provide cause for a procedural default.” Martinez v.

Johnson, 255 F.3d 229, 241 (5th Cr. 2001). As the district court
noted, the Texas abuse of the wit doctrine is firmy established
and regularly followed, and it was strictly and regularly applied
at the time Henderson filed his first state habeas application
Reasonabl e jurists would not find debatable the district court’s
ruling on the adequacy of this doctrine.

2

Cause and Prejudice

Regarding Wllians’s all eged perjured testinony, the district
court held that Henderson had not established cause for the

procedural default because the evidence showed a |ack of due
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diligence on the part of his initial state habeas counsel, who nade
no attenpt to interview Wllians. Even if cause had been shown,
the district court found WIllians’s recantation testinony and
accusations against the prosecutors lacking in credibility. The
district court noted that the Red River County District Attorney,
the Special Prosecutor, and WIllians’s defense counsel al
testified at the federal evidentiary hearing that WIllians was an
eager wtness, who cooperated so that he could get the best
possi ble deal for hinmself. |In his recantation, WIIlians clained
i gnorance of gang activity, parlance, and behavi or, and accused t he
prosecutors of instructing himhow to testify about such matters.
The district court found that WIlianms’s accusation was not
credi ble, because WIllians admtted to observing gang behavior
while at the “state school” and in the county jail. The district
court also pointed out that WIlians’s testinony at trial,
regardi ng who was hol ding the gun when the shots were fired, was
consistent with a statenent that he gave to the Texas Rangers
shortly after the nurder, before he spoke with the prosecutors, and
before he was offered a pl ea bargain in exchange for his testinony.
The district court therefore concluded that Henderson had failed to
show that the prosecutors know ngly sponsored fal se testinony by
WIlians.

Henderson nmade two clains regarding the derivative use

immunity provision in WIllians’s plea agreenent: First, that the
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prosecution know ngly presented Wllians’s fal se testinony that he
did not know whether his sentence for the aggravated robbery in
Dall as was part of his plea agreenent for Lennox’s nurder; and,

second, that the prosecution failed to disclose the existence of
the derivative use inmmunity provision. The district court held
that Henderson had failed to establish cause for his procedura

default, because he made no show ng that an objective factor
external to the defense inpeded counsel’s efforts to conply with
the State’s procedural rule. The district court held that the fact
that Wl lianms was never tried in the Dall as aggravated robbery case
or for the unauthorized use of Lennox’s vehicle was known at the
time Henderson filed his first state habeas application, and that
the other docunents uncovered by Henderson to support his claim
were also readily available to Henderson’s initial state habeas
counsel, who failed to exercise due diligence to obtain those

docunents. ©

The district court held that, even assum ng that Henderson
coul d showthat the State withhel d evi dence that woul d have furt her
i npeached WIllianms, he failed to show that the evidence was
material or that the alleged constitutional violation resulted in
the conviction of one who is actually innocent. As the district
court correctly observed, the evidence against Henderson was
substanti al :

He was observed with the acconplices in the
murder shortly after the crinme, waving the
murder weapon in the air in a joyous nanner

he was arrested in Dallas shortly after the
murder while attenpting to retain possession
of M. Lennox’s Cadillac, and he was in
possessi on of the nmurder weapon at the tinme of
his arrest. At Petitioner’s arrest, he had
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Hender son argues that he established cause for the procedural
default: The factual basis for his clainms was unavail abl e t hrough
the exercise of due diligence. He asserts that evenif his initial
st ate habeas counsel had attenpted to interview Wl lianms, WIIlians
testified at the federal evidentiary hearing that he woul d not have
talked to her about Henderson's case. As the district court
observed, however, Wllians testified that no one representing
Henderson had contacted him prior to his being contacted by the
i nvestigator for Henderson's federal habeas counsel.

Henderson argues that WIllians’s Plea Negotiation Agreenent
was unavailable to his initial state habeas counsel because it was
“secret” and “hidden” in the State’s trial file, and there was no
mechani smwher eby counsel coul d have conpelled the State to produce
the file. He presented no evidence, however, that the agreenent
was either “secret” or “hidden.” The prosecutors testified at the
federal habeas evidentiary hearing that they had an “open file”
policy in the case. Henderson's trial counsel testified that he
had no recollection of having been provided a copy of the
agreenent, but he could not say that he had not received it. The

prosecutor referred to the witten agreenent in open court at

two anmmunition nmagazi nes on his person. One
had thirteen bullets in it and the other had
t en. Three shots were made from the gun
during the course of M. Lennox’s nurder.
These facts, considered apart from any
testi nony of co-defendant Wllians ..., negate
any inference that Petitioner is “actually
i nnocent” of the crine.
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WIllianms’s rearrai gnnent. Al though WIllians and his nother
testified that inmunity fromprosecution for the aggravated robbery
in Dallas and for the unauthorized use of a notor vehicle charge
was part of the agreenent, the prosecutors and WIllians’ s counsel
testified that those charges were not di scussed in negotiating the
agreenent and were not part of the agreenent. Henderson' s federal
habeas counsel did not ask to see the State’s trial file until five
days before the federal habeas evidentiary hearing. Hender son
presented no evidence that his initial state habeas counsel ever
requested a copy of the file or an opportunity to view its
contents, nuch | ess any evidence that the State woul d have refused
such a request had it been made. As the district court noted, the
fact that WIlians was not prosecuted for aggravated robbery or
unaut hori zed use of a notor vehicle was known to Henderson’s state
habeas counsel at the tine his initial state habeas application was
filed. Thus, the district court’s ruling that Henderson failed to
show that the factual basis for his clainms was unavail abl e when he
filed his first habeas application is not debatable anpbng jurists
of reason

In sum Henderson has not shown that reasonable jurists would
find debatable the district court’s ruling that he failed to
establish cause for procedurally defaulting these clains.
Accordingly, it is not necessary for us to consider whether jurists

of reason would find it debatable whether the petition states a
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valid claimof the denial of a constitutional right. See Foster v.

Johnson, 293 F.3d 766, 791 (5th Gr.) (when first prong of Slack
inquiry for procedural clains is not satisfied, court need not

address second prong), cert. denied, 123 S.C 625 (2002); Dowthitt

v. Johnson, 230 F. 3d 733, 753 n.30 (5th Gr. 2000) (sane). Because
Henderson has not nmade a substantial showing of the denial of a
constitutional right, we DENY his request for a COA for his clains
t hat the prosecution knowi ngly presented fal se testinony and fail ed
to disclose inpeachnent material.
11
For the foregoing reasons, we AFFIRM the district court’s
deni al of habeas relief and DENY a COA.

AFFI RVED; CQOA Modtion DEN ED.



