REVI SED JULY 1, 2002
UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-50905

EUGENE CANTU,

Pl ai ntiff-Appellee,

VERSUS

MATHEW JONES, ETC., ET AL.,

Def endant s,

MATHEW JONES, Correctional Oficer; R CHARD WALTERSDORF,
Correctional O ficer; JOHN BEAIRD, Correctional Oficer,

Def endant s- Appel | ant .

Appeal fromthe United States District Court
For the Western District of Texas

June 11, 2002

Bef ore DUHE, DeMOSS, and CLEMENT, Circuit Judges.

DeMOSS, Circuit Judge:

Eugene Cantu filed a civil rights lawsuit on July 3, 2000,

accusi ng Mathew Jones, John Beaird, Richard Waltersdorf, Gary

Johnson, and the Texas Departnent of Crim nal Justi ce,

Institutional Division (“TDCJ-1D’) of violating his constitutional



right to be free from cruel and unusual punishnment after he was
attacked by another inmate with a razor bl ade. Cantu based his
claimon the theory that the defendants all owed Carl os Hernandez to
escape fromhis cell and attack Cantu. Defendants denied Cantu’s
al l egations and asserted the defense of qualified imunity.

A jury trial began on July 3, 2001, and Cantu elected to
proceed against only Jones, Wltersdorf and Beaird on his
constitutional deliberate indifference claim The jury returned a
verdi ct for Cantu, finding that the defendants had violated Cantu’s
constitutional rights and were not entitled to qualified i munity,
and awar di ng Cantu $22, 500 i n conpensat ory danages. Defendants now
appeal, claimng there was insufficient evidence for the jury to
find for Cantu, and, in the alternative, that they are entitled to
qualified imunity.

BACKGROUND

Cantu entered TDCJ-ID in 1981 and joined a group known as the
Mexi can Mafia prison gang in 1984. Cantu declared hinself to be an
ex-gang nenber in 1994, but TDCJ-ID continued to classify himas a
menber of the Mexican Mafia. On February 24, 1999, Carlos
Her nandez, another inmate who was a nmenber of the Mexican Mfi a,
escaped from his cell and attacked Cantu with a razor bl ade.
Though the appellants contend that this was part of the Mexican
Mafia s “blood-out” policy of nurdering ex-gang nenbers, Cantu

beli eves that the assault was orchestrated by officers at TDCJ-1D



On the day of the attack, both Cantu and Her nandez were housed
in the same maxi num security area of the Connally Unit in Kenedy,
Texas. The area they were housed in is known as the F-Pod of
adm ni strative segregati on. O fenders i ncarcer at ed in
adm ni strative segregation remain aloneintheir cells for 23 hours
a day and are allowed out of their cells for only one hour of
recreation each day followed by a shower. Mst of the offenders
placed in admnistrative segregation are there because of gang
menber shi p.

Every tinme an adm ni strative segregati on of fender cones out of

his cell, TDCJ-1D policy requires that he be under the control of
two correctional officers known as “rovers.” The rovers stand
outside the cell, search and handcuff the offender in the cell, and

then signal toathird correctional officer stationed in the picket
to open the cell door. The picket officer opens the cell door
el ectronically by pushing a button on a control panel. This picket
officer is responsible for operating all of the | ocks and doors in
t he six sections of F-Pod.

On the day Cantu was attacked, Waltersdorf was a rover, and
Jones was the picket officer in F-Pod. Beaird was not in F-Pod on
the day Cantu was attacked. The only other correctional officer in
F- Pod was Mark Sinecek, another rover. At this tine, the Connally
Unit was understaffed, so Waltersdorf and Sinecek split up and

escorted offenders to recreation by thenselves, in violation of



TDCJ-I1 D policy. Each took half of F-Pod, with Wal tersdorf coveri ng
the sections containing Cantu and Her nandez. On the day of the
attack, Cantu was housed downstairs in Section C Cell 34, and
Her nandez was housed upstairs in Section B, Cell 25. A wall
separates Section B from Section C, with the only opening being a
door between the sections |ocated on the second floor. This door
i's supposed to be | ocked at all tines and can only be opened by the
pi cket officer. Sections Band Care structured so that persons in
Section B cannot see into Section C and vice versa. Simlarly,
inmates in one section of F-Pod cannot hear sounds fromthe other
sections of F-Pod.

On the day of the attack, Waltersdorf, working his third or
fourth day as a shift rover,! renoved Hernandez from his cell
Follow ng recreation and a shower, WAltersdorf strip-searched
Her nandez and placed him back in his cell. Though WAl t ersdorf
clains to have then closed the cell door and pulled on it to nake
sure it was | ocked, the door was not secure. The appellants claim
that Hernandez was able to manipulate the door with a piece of
string and toilet paper so as to nake the top |ock not becone
conpletely secure. The appellants claimthat Hernandez was then

able to lift the door up out of its bottoml|ock to escape.

1t appears that Waltersdorf was previously working a shift at
TDCJ-ID that did not require him to escort inmates from their
cells.



After placing Hernandez in his cell, Waltersdorf then wal ked
down the second row of cells and went through the door separating
Section B from Section C. Waltersdorf clains that he then slamed
t he door shut behind him but did not check to make sure it was
| ocked as it was supposed to | ock automatically and el ectronically
when it closes. The door, however, was not |ocked. Jones, the
pi cket officer, clainmed that he was watching the rovers at this
time and did not notice that the secti on door was unl ocked. Though
there are picket lights that indicate whether a door is secure or
not, Jones clains that he was not facing the picket |ights.

After shutting the section door, Waltersdorf proceeded down a
flight of stairs to the first row in Section C Though
adm nistrative inmates are escorted to their one hour of recreation
according to a set schedule, for sone reason, Waltersdorf took
Cantu for recreation out of turn on the day of the attack,
escorting himimredi ately after Hernandez.? Waltersdorf testified
that it took him approxinmately three mnutes to walk down to
Cantu’ s cell and Il et himout after returning Hernandez to his cell.
Wal t ersdorf searched and handcuffed Cantu and then Jones unl ocked
Cantu’ s door fromthe picket. Cantu then stepped out of his cel
and began to wal k with Wal tersdorf toward the crash-gate leading to

the recreation area. As this was happeni ng, however, Hernandez was

2The appel | ants do not expl ain why Cantu was taken out of turn
that day, but only offer up possibilities as to why any innate
m ght be taken out of turn.



escaping from his cell. Hernandez opened his cell door and then
passed t hrough the unl ocked section gate. Jones clains that it was
at this point that he first noticed Hernandez had escaped and
called the main desk in admnistrative segregation for backup, and
notified Sinecek that Waltersdorf needed hel p.® Jones was unabl e
to do anything nore, however, as TDCJ-ID policy forbids the picket
officer from leaving the picket for any reason, including a
di st urbance.

After passing through the section door, Hernandez went down
the stairs toward Cantu and Wal tersdorf. Hernandez then attacked
Cantu frombehi nd, knocki ng hi mdown and t hen sl ashing his face and
neck with a razor bl ade. Though correctional officers are
forbi dden by TDCJ-ID policy fromgetting involved in an inmate on
inmate attack until other officers arrive on the scene, Wl tersdorf
clains that he grabbed Hernandez’ s wrist, but Hernandez jerked his
hand away. Waltersdorf clains that it was at this point that he
realized that Hernandez had a razor blade and so he stepped back
wth a food tray bar raised above his head. Wiltersdorf clains
that he then instructed Hernandez to get off of Cantu at which tine

he clainms Hernandez ceased. Cantu’ s testinony does not confirm

3Though Jones testified that he did not notice that the door
was unl ocked, he authored a handwitten statenent after the attack,
stating that he noticed the door was unl ocked but did not notify
Wal tersdorf of this fact. Appellants claimthat this letter is not
an adm ssion of intentionally |eaving the door unlocked, but that
it merely admts that Jones could not get Waltersdorf’s attention
about the unsecured door.



VWal tersdorf’s version. Cantu did not testify to seeing Wal t er sdorf
attenpting to help and clains that the only thing Waltersdorf said
was, “Stop that, you are going to get us into trouble.” Cantu also
testified that the attack did not cease until Sinmecek arrived.
Simecek testified that he was notified of the attack while
escorting inmates to recreation in another area. Wen he arrived
at the crash-gate, he saw Wal tersdorf hol di ng an obj ect that | ooked
like a riot baton and yelling at Hernandez. Si necek then went
around the picket to get to Section C, and when he cane into view
of the attack he yelled “stop.” He testified that it was at this
point that Hernandez stopped cutting Cantu and ran back into
Section C, closing the door behind him

After the attack, Cantu walked to the infirmary, where he
required 52 stitches. Captain Beaird had Cantu brought into his
office the next day. Cantu clains that Beaird asked himif he was
feeling any better and then told him “You knowwhat? | don't |ike
a snitch. Consi der yourself lucky that you are still alive.”
Cantu responded by stating that he wanted crimnal charges filed
agai nst Hernandez and by warning Beaird that he was going to file
a lawsuit.

A few nonths before the attack, Cantu began having probl ens
with several correctional officers on the Connally Unit. These

officers worked a schedule known as card B.* From Decenber 25,

A ficers Waltersdorf and Jones worked card A, which was a
separate shift. Apparently, card A and card B officers work on
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1998, through January 1999, Cantu wote twelve letters to various
TDCJ-I1 D officials conplaining that Oficers Gonez, Nieto, Al varado
and Carnesalas, all card B officers, were mstreating him and
threatening him Three of the twelve letters were sent to Beaird,
who was the captain in charge of admnistrative segregation, and
who was, therefore, also in charge of the officers identified in
Cantu’s letters as well as Jones and Waltersdorf. In his letters,
Cantu conpl ai ned specifically that Oficer Gonmez had threatened to
have him assaulted and that Cantu felt his life was in danger.
Cantu al so expressed concern that officers could |l et i nmates out of
their cells to attack him and that Oficer Gonez was discussing
Cantu with sone nenbers of the Mexican Mfi a. Beaird testified
that he did not recall ever seeing any letters fromCantu, but this
is contested by Cantu’'s testinony that Beaird told himafter the
attack that he did not like a “snitch.”

Cantu filed a civil rights lawsuit pro se on July 3, 2000,
accusing Mathew Jones, John Beaird, R chard Wltersdorf, Gary
Johnson, and TDCJ-ID of violating his constitutional right to be
free from cruel and unusual punishnent after he was attacked by
another inmate with a razor blade. Cantu’'s appointed | awer |ater
added a claimfor negligence. Cantu based his claimon the theory
that the defendants allowed Carlos Hernandez to escape from his

cell and attack Cantu. Defendants Beaird, Waltersdorf and Johnson

different days and are not at the prison at the sane tine.
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denied Cantu’'s allegations and asserted the defense of qualified
immunity on Septenber 5, 2000. Jones answered and asserted
qualified imunity on Septenber 15, 2000.

TDCJ-ID filed a notion to dismss on March 1, 2001, claimng
that it was an inproper party to a 8§ 1983 lawsuit, and that it was
imune from suit in federal court under the Eleventh Amendnent.
The trial court dismssed the § 1983 claimon March 13, 2001, and
t he negligence claimon March 29, 2001.

A jury trial began on July 3, 2001, and Cantu elected to
proceed against only Jones, Wltersdorf and Beaird on his
constitutional deliberate indifference claim Cantu all eged that
Beaird, after seeing Cantu’s letters, conspired wth Waltersdorf
and Jones to allow an inmate to escape so that he would be
attacked. The district court denied the defendants’ notion for
judgnent as a matter of law at the close of Cantu’ s case and again
at the end of the presentation of the evidence. The jury returned
a verdict for Cantu, finding that the defendants had viol ated
Cantu’s constitutional rights and were not entitled to qualified
immunity, and awarding Cantu $22,500 in conpensatory danages.
Fi nal judgnent was entered on July 17, 2001, and Jones, \Waltersdorf
and Beaird filed their renewed notion for judgnent as a matter of
| aw on July 26, 2001. The district court denied the renewed notion

on August 8, 2001. Jones, Waltersdorf, and Beaird now appeal.



DI SCUSSI ON

Did the district court err by not granting the appellants’ notion
for judgnent as a matter of lawin light of the evidence presented
at trial?

The appellants contend that there is absolutely no evidence
that any of themwere aware of any risk of harmto Cantu until the
attack began and that they acted reasonably at all tines.
Appel lants point to the lack of any direct evidence that Jones,
Wal tersdorf or Beaird were aware of Cantu’'s letters as well as to
the | ack of any direct evidence that this was anything nore than a
col ossal coincidence. Appellants claimthat, at nost, the proof
coul d only show negligence, which is bel owthe standard needed for
del i berate indifference.

This Court conducts a de novo review of a district court’s
denial of a notion for judgnent as a matter of law. Mta v. Univ.
of Tex. Houston Health Sci. Cr., 261 F.3d 512, 519 (5th Cr.
2001). In reviewing the notion, this Court should review all of
the evidence in the record, drawing all reasonable inferences in
favor of the nonnoving party. Reeves v. Sanderson Pl unbi ng Prods.,
Inc., 530 US. 133, 150 (2000). “[I]f there 1is substantial
evi dence...of such quality and weight that reasonable and fair-
mnded nen in the exercise of inpartial judgnent mght reach
di fferent conclusions, the notion[] should be denied.” Boeing Co.
v. Shipman, 411 F.2d 365, 374 (5th Gr. 1969) (en banc), overrul ed

in part on other grounds, Gautreaux v. Scurlock Marine, Inc., 107
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F.3d 331 (5th Gr. 1997) (en banc). However, a nere scintilla of
evidence is insufficient to present a question for the jury. Id.

The Suprenme Court has held that the treatnent a prisoner
receives in prison and the conditions under which he is confined
are subject to scrutiny under the Ei ghth Amendnent. Farnmer v.
Brennan, 511 U. S. 825, 832 (1994). Specifically, prison officials
have a duty to protect prisoners from violence at the hands of
ot her prisoners. ld. at 833. “[Al] prison official may be held
i abl e under the Ei ghth Anendnent for denyi ng humane conditi ons of
confinenent only if he knows that inmates face a substantial risk
of serious harm and disregards that risk by failing to take
reasonabl e neasures to abate it.” 1d. at 847. |In other words, the

prison official must have a sufficiently cul pable state of m nd,

which, in prison-conditions <cases, is one of “deliberate
indifference” to inmate health or safety. ld. at 834. To find
that an official is deliberately indifferent, it nust be proven

that “the official knows of and disregards an excessive risk to
inmate health or safety; the official nust both be aware of facts
fromwhich the inference could be drawn that a substantial risk of
serious harmexists, and he nmust also draw the inference.” I1d. at
837.

Though the present case involves an extraordinary set of
circunstances, we do not believe that there was insufficient

evi dence on which the jury could base its decision. The jury was
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offered nore than a scintilla of evidence and was free to nake
credibility determ nati ons based on that evidence. The appellants
claimthat this case was not hing nore than a col ossal coi nci dence,
however, the jury obviously disagreed. W hold that the district
court did not err in denying the appellants’ notion.

Did the district court err by not granting the Appellants’ notion
for judgnment as a natter of lawon the basis of qualified imunity?

In reviewing a claimof qualified imunity, this Court nust
determne: “(1) whether the plaintiff has alleged a violation of a
clearly established constitutional right; and, (2) if so, whether
t he defendant’s conduct was objectively unreasonable in the light
of the clearly established law at the tine of the incident.” Hare
v. City of Corinth, 135 F.3d 320, 325 (5th Cir. 1998). The
appellants do not contest that the constitutional right of
of fenders to be protected fromharmwas clearly established at the
time of the attack. The appellants do contest, however, the
finding that they acted in an objectively unreasonabl e fashion.

All of the appellants’ argunents on this point rely on the
assunption that the appellants were never aware that the attack was
going to happen and that they acted reasonably after the events
started to unfold. This argunent ignores, however, that the claim
agai nst theminvol ves deliberate indifference on their part. The
jury found that the appellants essentially orchestrated the attack.
This is in no way reasonable behavior for a prison official.

Therefore, we conclude that the resolution of the first issue in
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this case is determ native and that the appellants are not entitled

to qualified i nmmunity.

CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and for the reasons set forth above,
we conclude that the district court did not err in denying the
appellants’ notion for judgnent as a matter of |law and that the
jury’s verdict should remain undi sturbed. W also conclude that
the district court did not err in denying appellants’ notion for
judgnent as a matter of law based on qualified inmunity. e
therefore AFFIRM the district court’s deci sion.

AFFI RVED.
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