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Bef ore DeMOSS, STEWART, and DENNI'S, Circuit Judges.
DENNI'S, G rcuit Judge:

M guel Reyes-Maya appeals his sentence for illegal reentry
into the United States in violation of 8 U S.C. §8 1326 (a)(b)(2).
Reyes- Maya argues that the felony conviction that resulted in his
i ncreased sentence was an offense elenent that the Due Process
Cl ause of the 5th Anmendnent required be charged in the indictnent.
Reyes-Maya also argues that the district court erred when it

i ncluded the prior m sdeneanor offense of crimnal mschief in his



crimnal history score. Because the district court incorrectly
i ncl uded Reyes-Maya’s crimnal m schief conviction in his crimnal
hi story score, we vacate his sentence and remand the case for re-
sent enci ng.

| .

M guel Reyes-Maya, the Appellant, was found by the I mm gration
and Naturalization Service (INS) on or about May 1, 2001, in the
county jail in San Antoni o, Texas, after his arrest by |l ocal police
for “fighting with his wfe.” | nvestigation by the INS agents
reveal ed that the Appellant is a native and citizen of the Republic
of Mexico, and that Appellant had been deported from the United
States to Mexico on Septenber 17, 1999. A review found no record
t hat Appellant applied for or received permssion of the Attorney
Ceneral of the United States to reapply for admssion after
deportati on.

The Appellant was charged with violation of 8 U S. C. § 1326
(a)(b)(2) for illegal re-entry into the United States after
deportation, and he pleaded guilty. Appellant noved to dism ss the
penal ty enhancenent notice and objected to i nposition of a sentence
greater than two years. He argued that the prior aggravated fel ony
was an of fense el enent that Due Process required be charged to the
grand jury.

Reyes-Maya also objected to the probation officer’s pre-

sentenci ng report (PSR), which assigned one crimnal history point



for a 1991 quilty plea conviction for crimnal mschief. That
conviction arose out of a dispute at a notel for which Appell ant
was fined $182.50.! The point gave appellant 10 crimnal history
points, nmoving himfromCategory IV, with a sentenci ng range of 57-
71 nonths, to Category V, wth a sentencing range of 70-87 nonths.

The District Court for the Western District of Texas denied
Reyes-Maya’s notion to dismss the penalty enhancenent. The
district court also rejected Reyes-Maya's PSR objection and
assi gned one crimnal history point based on his crimnal m schief
conviction. The district court sentenced Appellant using a total
offense level of 21 and a crimnal history category of V. The
guideline range of inprisonnent was 70 to 87 nonths, and the
district court sentenced Appellant to 70 nonths’ inprisonnent.
Reyes- Maya now appeal s his sentence.

1.

Reyes- Maya argues that the felony conviction that resulted in
his increased sentence under 8 U S C 8§ 1326(a)(b)(2) was an
of fense el enent that should have been charged in the indictnent.
Reyes- Maya acknow edges that his argunment is foreclosed by the

Suprene Court’s decisionin Al nendarez-Torres v. United States, 523

U S 224 (1998), but seeks to preserve the issue for Suprenme Court

! Although the District Court requested details of the
prior conviction beyond of fense and sentence, such details were
unavail abl e. Because of the age of the offense, the convicting
court no longer has the records. Additionally, Appellant has
stated that he no | onger renenbers the details of the incident.
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reviewin light of the decision in Apprendi. See Bousley v. United

States, 523 U. S. 614, 622-23 (1998)(noting that the futility of an
argunent at the tine it should have been nade is not “cause” for
defaulting claim.

The Court in Appr endi , whi | e acknow edgi ng t hat

Al nendar ez-Torres may be logically i nconsistent with that case, and
therefore incorrectly deci ded, chose not to overrul e that deci si on.

Apprendi, 530 U.S. at 489-90; see also United States v. Dabeit, 231

F.3d 979, 984 (5th Cr. 2000), cert. denied, 531 U S. 1202 (2001).

Accordingly this court remains bound by Al nendarez-Torres, see

Rodri guez de Quijas v. Shearson/ Aneri can Express, 490 U.S. 477, 484

(1991) (stating precedent is controlling where it “has direct
application in a case” even if "“it appears to rest on reasons
rejected in sone other line of decisions.”), and relief is denied
on this ground.
L1,
We reviewa district court’s interpretation of the Sentencing

GQui delines de novo.? United States v. Gadison, 8 F.3d 186, 193

2 This court addressed whether crimnal mschief is an
offense simlar to disorderly conduct in United States V.
Rodri guez, No. 93-1361 (5th Gr. filed Novenber 3, 1993), an
unpubl i shed opinion with precedential value. There the district
court included the crimnal m schief conviction in Rodriguez’s
crimnal history score and we affirned. However, our reviewin
Rodriguez was on the far nore deferential plain error standard,
because Rodriguez had not raised the simlarity issue in front of
the district court. W have not determ ned, under a de novo
standard of review, whether crimnal m schief should be excluded

fromcrimnal history scores.




(5th Gir. 1993).

Cenerally, sentences for m sdeneanor and petty offenses are
counted in the cal cul ation of a defendant’s crimnal history score.
US S G 8§ 4A1.2(c). However, certain offenses or offenses simlar
to themare excluded unl ess the sentence was a termof probation of
at | east one year or a termof inprisonnent of at | east 30 days, or
the prior offense is simlar to the current offense. US S. G 8§
4A1.2(c)(1). In addition, certain other offenses are always
excluded. U S.S.G § 4A1.2(c)(2).

Crimnal mschief is not an offense that is always excl uded
pursuant to 8 4Al1.2(c)(2). However, because crimnal mschief is
not simlar to illegal reentry into the United States, and since
Appel lant’s crimnal mschief sentence was only a fine of $182.50
(not probation of at | east one year or inprisonnent of at |east 30
days), the crimnal m schief conviction should be excluded fromhis
crimnal history score if it is simlar to one of the offenses
listed in 8 4A1.2(c)(1).

Appel lant argues that crimnal mschief is simlar to 8§
4A1. 2(c) (1)’ s exenpted offense of disorderly conduct. In United

States v. Hardeman, 933 F.2d 278 (5th Gr. 1991), we expl ai ned how

to determne whether a prior offense is “simlar” to one of the
exenpted offenses in 8 4Al.2(c)(1). W suggested a “common sense
approach which relies on all possible factors of simlarity.” |I|d.

at 281. These factors include “a conpari son of puni shnents i nposed



for listed and unlisted of fenses, the seriousness of the of fense as
i ndi cated by the | evel of punishnent, the el enents of the offense,
the level of culpability involved, and the degree to which the
comm ssion of the offense indicates a |ikelihood of recurring
crimnal conduct.” |d.

We believe that proper application of the Hardeman anal ysis
results in the exclusion of Appellant’s crimnal mschief
conviction fromhis crimnal history score.

Qur 8 4Al.2(c) analysis begins by conparing the punishnments
given in the Texas statutes for crimnal m schief, Tex. Penal Code
Ann. 8§ 28.03 (Vernon 1992), and di sorderly conduct, Tex. Penal Code
Ann. 8 42.01, as they were at the time of conviction. Here, a
conparison indicates that the offense of crimnal mschief can be
nmore serious than the offense of disorderly conduct. Disorderly
conduct offenses are only classified as class B or C m sdeneanors,
Tex. Penal Code Ann. § 42.01(d), while a crimnal mschief
conviction may be a class A, B, or C m sdeneanor and, under certain
circunstances, a felony. Tex. Penal Code Ann. 8§ 28.03(b).

More i nportant than the statutory range of punishnents is the
actual punishnment given, as “[t]he | evel of punishnent inposed for
a particul ar offense serves as a reasonabl e proxy for the perceived
severity of the crine.” Hardeman, 933 F.2d at 282. While crim nal
m schi ef can range greatly in severity, inthis case it was a cl ass

C m sdeneanor, the sane crim nal degree as nost disorderly conduct



vi ol ati ons. The actual punishnent, a fine of just $182.50, is
simlar to the mnor punishnents for offenses excluded from the
crimnal history score under the Sentencing GCuidelines. See
US S G 8 4A1.2(c)(1) (excluding offenses only if punishnment was
|l ess than 1 year probation or 30 days incarceration). Thus the
puni shnment for the prior and listed crines are sufficiently simlar
to warrant exclusion.

The Gover nnment enphasi zes that crimnal m schief is a property
crinme, while disorderly conduct is not, and argues that as a result
they cannot be simlar. |In fact, a conparison of the el enents of
the prior offense wth the elenents of the exenpted offense,
Har deman, 933 F.2d at 282, shows both simlarity and difference.?
The offense of crimnal mschief involves the intentional or
knowi ng damage to property of another, Tex. Penal Code Ann.

8§ 28.03(a), and is considered a crine of violence. See Boyd v.

State, 899 S.wW2d 371, 374 n.5 (Tex. Crim App. 1995). D sorderly

conduct occurs when a person creates a public inconvenience or
annoyance, not damage to property. Tex. Penal Code Ann. § 42.01
(a)(1D)-(12). Di sorderly conduct need not be violent, but can
include violent acts such as discharging a firearmin a public
pl ace. Tex. Penal Code Ann. § 42.01(a)(9), (11).

The fact that the elenents are sonewhat different is not

3Because we do not know with which el ements of crim nal
m schi ef Reyes- Maya was charged, we nmust | ook to the statutory
el ement s.



di spositive. See Hardenman, 933 F.2d at 281 (rejecting approach

conparing only the elenents of actual and l|isted offense). The
different el ements do not necessarily make crimnal m schief a nore
serious offense than disorderly conduct, weakening the strength of
the Governnent’s argunent. Moreover, while crimnal mschief is a
property crine, this categorization does not nmake exclusion
i nappropriate; sone property crines, such as crimnal trespass, are
excl uded under 8§ 4A1.2(c).

In evaluating the third and fourth Hardeman factors, |evel of
culpability and the extent to which comm ssion of the prior offense
is nore or less predictive of future crines, the seriousness of the
prior crime as reflected in the sentence nust be considered. 1d.
at 283. The extrenely light sentence noted above suggests a | ow
level of <culpability and low predictive capacity for future
crimnality. Id.

Assessing these factors also requires analyzing the entire

epi sode which led to the prior conviction. See United States v.

Moore, 997 F.2d 30, 34 (5th Gr. 1993) (defining “offense” as used
in 8 4Al1.2(c) to “include[] any rel evant conduct and not just the
conduct charged in the indictnent”). Wen Reyes-Maya was arrested
for crimnal mschief he refused to give his nane, date of birth
or address. Because of his refusal to cooperate with the
authorities, Appellant was also charged with failure to identify

and he subsequently pleaded guilty to that charge. Reyes-Mya was



fined $182.50 for that offense as well.

Failure to cooperate with the authorities is suggestive of
both a greater degree of culpability and increased |ikelihood of
future crimnal conduct than crimnal mschief standing alone.
However, the decision of the Sentencing Cuidelines to exclude the
simlar offense of false information to a police officer from
crimnal history scores, see U S.S.G 8§ 4A1. 2(c) (excludi ng of fense
where sentence is |less than 1 year probation or 30 days
i ncarceration), suggests that the added cul pability and predictive
nature of future crimnal conduct fromthe failure to identify is
slight.

Gven the simlarity in punishnments between Appellant’s
crimnal mschief conviction and disorderly conduct and that the
smal |l fine Appellant received suggests low culpability and | ow
predi ctiveness of future crimnal conduct, we believe that the
district court erred in not excluding this conviction from
Appel lant’s crimnal history score.

This error nmandates vacating Appellant’s sentence unless the

error was harmless. Willians v. United States, 503 U S. 193, 202-

03 (1992). Such error is harmess only if it did not affect the

sel ection of the sentence inposed. United States v. Corley, 978

F.2d 185, 186 (5th Cr. 1992). In this case the district judge
sentenced Reyes-Maya to 70 nonths’ inprisonnent, a nunber within

both the Category IV and Category V ranges. However, nothing in



the record indicates that the district court woul d have i nposed t he
sanme sentence using the |ower guideline range. Further, the
district court noted that its determnation on this issue “really
ma[de] a difference.” Accordingly, error is not harm ess and we
remand for re-sentencing.

| V.

The district court’s judgnent that the penalty enhancenent for
prior convictions need not be charged in the grand jury indictnent
is AFFI RVED. Because Appellant’s prior crimnal mschief
conviction should have been excluded from his crimnal history
score pursuant to 84Al.2(c), the sentence i s VACATED, and we REMAND

for re-sentencing.
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