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For the alleged racially discrimnatory conduct in state
enpl oynent extendi ng through 15 years, the nunerous issues in this
interlocutory appeal froma qualified immunity denial underscore
the inportance of exacting application of each of the two parts
conprising the |long-established test for ruling on such imunity:

(1) under existing law, does the plaintiff allege a violation of an



actual, clearly established constitutional or federal statutory
right; and (2) if so, was the defendant’s conduct objectively
unreasonable in the light of clearly established |aw at the tinme of
that conduct. The two principal issues at hand concern the first
pr ong.

First, can a state enployee assert a claim against his
supervisor, in his individual capacity, for violation of 42 U S.C
§ 1981 (proscribes racial discrimnation in “mak[ing] and
enforce[nent]” of contracts, including their “performnce” and
“enjoynent of all benefits ... and conditions of the contractua
relationship”), when that 8 1981 right has not been asserted
through 42 U.S. C. § 1983 (creating acti on agai nst person who, under
color of state |aw, deprives another of constitutional or federal
statutory right)?

Second, in determning whether, wunder existing law, a
plaintiff has alleged the deprivation of a clearly established
constitutional or federal statutory right, what considerationisto
be accorded alleged unlawful conduct that occurred outside the
applicable limtations period?

Lyndell Carter’s supervisors, Lieutenant Terry Thomas and
Col onel Randall MIller, contend that Carter fails each prong of
qualified immunity analysis: that he does not state the

deprivation of a 8§ 1981 or Fourteenth Amendnent right against



racial discrimnationin his state enploynent; and that he does not
show their conduct was objectively unreasonabl e.

This appeal is a classic exanple of the interplay —sonetines
conflicting — between Title WVII, § 1981, § 1983, and, nost
especially, qualified immnity in a racial discrimnation action
brought by a state enpl oyee against his co-state enpl oyees and his
state enployer. Likewse, it is a classic exanple of the care that
must be taken in fram ng and pursuing such an action enploying
multiple theories of recovery. It is hoped this opinion’s
extensive treatnent of this interplay wll clear up sone of the
confusi on surroundi ng such acti ons.

Based upon our analysis of the nunerous issues at hand, we
hold that Thomas and MIler, in their individual capacities, are
entitled to qualified imunity from Carter’s 88 1981 and 1983
claims. REVERSED and REMANDED

| .

Carter has been an enpl oyee of the M ssissippi Departnment of
WIldlife, Fisheries, and Parks since 1985. Presenting federal and
state law clains, he and three others began this action in 1999
agai nst, anong others, Thomas and MIler (official and individual
capacities), and the Departnent. The federal clainms —essentially
for race discrimnation —were brought under: Title VII of the
Cvil Rights Act of 1964, 42 U S.C. § 2000, et seq.; and 88 1981

and 1983.



Because of the nultiple parties and clains in this action, it
is necessary to identify those involved in this interlocutory
appeal. It involves only Carter, Thomas, and MIller. It concerns
only the summary judgnent denial of qualified immunity fromthe 88
1981 and 1983 cl ai ns agai nst Thonas and MIler in their individual
capacities. (Al though one of the three federal clains is pursuant
to  Title VIl, it is not at issue now.) In addition to the nunerous
sub-issues pertaining here to qualified immunity vel non, and the
limtations on our jurisdiction because this is an interlocutory
appeal, this appeal is framed by quite a few factors present in
this action: nunerous parties, clains, and district court rulings;
and, nost especially, the 15-year period between the first of many
all eged acts of discrimnation and this action’s being filed. In
order to address qualified inmunity, these nunerous factors nust be
di scussed.

For starters, three discrete tine periods pertain to the 88§
1981 and 1983 cl ai ns: (1) 1985 to 1992, when Carter was under
Thomas’ supervision; (2) 1992 to 1995, when Carter was pronoted and
renmoved from T Thomas’ supervision; and (3) 1995 to 1997, when Carter
was reassigned to Thomas’ supervision. Again, this action was not
filed until 1999. The following facts are from the sunmary
j udgnent record.

In 1985, Carter began with the Departnent as a Conservation

Oficer in Genada County; Thomas was his supervisor. At the end



of Carter’s nmandatory one-year probationary period, Thomas
reconmmended him for permanent enploynent status wth the
Departnent. Carter does not claimto have ever heard Thonas make
a racial slur throughout Carter’s state enpl oynent.

Neverthel ess, Carter clains “racial opposition” by Thonas
until 1992, when Carter was pronoted. For exanple, Carter all eges:
on his first day of enploynent in 1985, Thomas “[o]ccasionally ...
would turn around and roll his eyes at [Carter] trying to
intimdate [him”; another supervisor told Carter “he knew there
woul d be major problens with hiring a black officer in Thomas’
district”; the division chief told Carter that Thomas “di d not want
a black officer working in his district”; another officer advised
Carter that Thomas had ordered a background check perfornmed on
Carter and had said “in a neeting ... he did not want any ‘ ni ggers’
working in his district”; Appellant MIller, then a Hunter Safety
Coordi nator (becanme Departnent’s Chief of Enforcenent in 1993),
told Carter “he knew sone of the things that ... Thomas ha[d] said
in[MIller's] presence were racially notivated”; Carter “believe[s]
Thomas coordinated with a H ghway Patrol Oficer in Mntgonery
County” to stop Carter for speeding; Thomas told Carter’s partner
he “di d not want any ‘niggers’ at the funeral” of another officer’s
nmot her; and Thomas assigned Carter to “a renote area”, wthout

adequat e backup, and refused to i ssue hi mnew equi pnment. Each act



of alleged discrimnation occurred well outside the applicable
three-year |imtations period.

In 1992, Carter was pronoted to Investigator, a position he
held until 1995. Al t hough Carter was not then under Thonas’
supervi sion, Thomas allegedly infornmed Carter’s new supervi sor of
“a conplaint [against Carter] for stopping fenmales in Mntgonery
County and harassing thent. Again, this alleged incident is
outside the limtations period.

In 1995, the Investigative Division was di sbanded. Carter was
reassigned to Grenada County, again under Thonas’ supervision.
Thomas nmaintains problenms soon surfaced with Carter’s work
performance, stemming in part froma private busi ness he had begun
operating while in the Investigative D vision.

Thomas states: Carter m ssed a day of work wi t hout perm ssion
in Septenber 1995, apparently to attend an event for which his
busi ness had a contract; co-workers conpl ained Carter was handling
personal business while on duty; regularly, Thomas could not find
Carter at his post on Genada Lake; during Novenber 1995, Carter
put unusually high mleage on his vehicle, but wote no hunting-
violation tickets; co-workers did not see Carter during a schedul ed
duck-hunting detail on 2 Decenber 1995; and, after review ng the
Ti me- Att endance-Leave (TAL) records for the officers under his
command, Thomas di scovered Carter had purchased a vehicle battery

wWth his state-issued fuel card, wthout prior permssion and



despite, less than three nonths earlier, having purchased anot her
battery.

According to Thomas, in the Iight of the battery incident and
concerns over Carter’s job performance, Thomas and M1l er (Chief of
Enforcenent) agreed in January 1996 it would be appropriate to
review Carter’s credit card and TAL records. The review reveal ed
37 di screpancies concerning, in addition to the battery incident,
m susing a state tel ephone card and fal sifying TAL records. Thomas
detailed the discrepancies in a 17 January 1996 neno to Ml ler; he
forwarded it to the Departnent’s |egal counsel

In July 1996, a hearing was held before the Departnent’s
Executive Director (a defendant granted qualified inmunity by the
district court). Carter admtted m susing his tel ephone card. He
agreed to reinburse the State, received a witten reprimnd, and
was suspended for five days w thout pay.

Carter believes the investigation and suspension were racially
not i vat ed. Concerning racial discrimnation, he also states:
Thomas denied him | eave on 3-4 July 1995, although it had been
approved by Carter’s prior supervisor; in January 1996 (the nonth
Carter’s credit card and TAL records were reviewed), an officer
overheard Thomas tell MIler, “1I"mjust about to get that nigger”
and Thonmas denied Carter |eave for 23-24 March 1996, after having

approved it.



Carter also clains racial discrimnation in the denial of his
Septenber 1996 application for a June 1997 Hunter Safety
Coordi nator vacancy. In support, Carter notes that he outscored
the white applicant on the interview portion of the selection
process. (As discussed infra, the white applicant received a
hi gher total score, however, pursuant to the procedure utilized by
the State Personnel Board.)

Finally, in March 1997, Thonas gave Carter a | ow performance
evaluation, resulting in his being placed on a performance
i nprovenent plan and postponing, for approximtely one nonth, a
schedul ed $300 annual wage increase. (As a result, Carter
apparently |ost approximately $25.) Thomas maintains the
eval uation was | ow because of the above-nentioned: (1) inability
to contact Carter during duty hours; (2) |low ticket issuance; (3)
erroneous TAL reporting; and (4) failure to return forns.

I n June 1997, shortly after the perfornmance eval uation, Carter
was renoved from Thomas’ supervision and transferred to that of
anot her officer.

In March 1999, two years after the |ow evaluation given
Carter, he and another filed this putative class action against the
Departnent, Thomas, MIller, and five other naned defendants, as
well as 20 unknown defendants, presenting federal and state |aw
clains and seeking declaratory, injunctive, and nonetary relief.

The conplaint, as anmended that My, also involved clains by two



other nanmed plaintiffs (total of four). The plaintiffs never
sought class certification.

In addition to two state law clains, the foll ow ng federal

clains were presented: Count 1, “race discrimnation”, in
violation of § 1981; Count 2, “den[ial of] ... enploynent and
pronoti on opportunities because of ... race”, inviolationof Title
VII; and, Count 3, “violat[ion of] constitutional rights

secured pursuant to the 5th Arendnent and 14t h Amendnent”, brought
under 8§ 1983. Therefore, unlike the final count, the 8 1981 claim
(Count 1) was not brought pursuant to 8§ 1983.

Thomas, MIler, and the five other individual defendants, in
their individual capacities, noved to dism ss under FED. R Qv. P.
12 (b)(6) (failure to state claim or, in the alternative, for
summary judgnent, claimng, inter alia, qualified i1mmunity.
Through an extrenely conprehensi ve and detail ed opinion, qualified
immunity was granted to all but Thomas and Ml er. Felton v.
Poll es, No. 3:99CV200LN, at 13 (S.D. Mss. 14 Jan. 2000) (Felton
).

After conpletion of discovery, the Departnent, Thomas, and
MIler noved for summary judgnent; the two individuals again
claimed qualified immunity. Concerning them and in another
detailed opinion, the court referenced its first opinion and

concl uded that the reasons for the earlier denial renni ned. Felton



v. Polles, No. 3:99CV200LN, at 3 (S.D. Mss. 23 Jan. 2001) (Felton
).

On the ot her hand, the Departnent’s notion was granted i n nost
respects, including for Carter’s cl ai ns based on not bei ng pronoted
to Hunter Safety Coordinator in 1997. Felton I, at 17-18. I n
that regard, the court found no evidence that the failure to
pronote was pretextual. Noting that Carter’s conbined interview
and State Personnel Board score for the position was | ower than the
white applicant’s because of the point systemused by the Board for

factors such as an applicant’s education level or mlitary service,

it stated: “Carter’s grievance ... should be wth the [State
Personnel] Board and not the Departnent”. ld. at 13. The
Departnent’s notion was deni ed, however, “[t]o the extent ... [it

was] based on the fact that neither Thomas nor M Il er individually
di scrimnated against Carter”. |d. at 3 (enphasis added).
1.

This interlocutory appeal, concerning only one of the four
nanmed plaintiffs (Carter), is brought by the only two individual
def endants denied qualified i munity (individual capacity), not by
the Departnent; it concerns qualified inmnity, not the nerits. It
is well-established that, “to the extent ... it turns on an issue
of law', a qualified imunity denial is appealable. Southard v.
Tex. Bd. of Crimnal Justice, 114 F.3d 539, 548 (5th Cr. 1997)

(quoting Mtchell v. Forsyth, 472 U S. 511, 530 (1985)).

10



Anmong other protections it provides, “qualified imunity
serves to shield a governnent official fromcivil liability for
damages based upon the performance of discretionary functions if
the official’s acts were objectively reasonable in light of then
clearly established |aw'. Thonpson v. Upshur County, Tex., 245
F.3d 447, 456 (5th Gr. 2001). To that end:

Where a defendant pleads qualified imunity
and shows he is a governnental official whose
position invol ves the exercise of discretion,
the plaintiff then has the burden “to rebut
this defense by establishing that t he
official’ s all egedly wongful conduct viol ated
clearly established law.” W do “not require
that an official denonstrate that he did not
violate clearly established federal rights;

our pr ecedent pl aces that burden upon
plaintiffs.”

Pierce v. Smth, 117 F.3d 866, 871-72 (5th Gr. 1997) (enphasis
added; internal citations omtted; quoting Salas v. Carpenter, 980
F.2d 299, 306 (5th Cir. 1992)).

“The bifurcated test for qualifiedinmnity is quite famliar:
(1) whether the plaintiff has alleged a violation of a clearly
established constitutional [or federal statutory] right; and, (2)
i f so, whet her the defendant’s conduct was obj ectively unreasonabl e
in the light of the clearly established law at the tine of the
incident.” Hare v. Gty of Corinth, Mss., 135 F. 3d 320, 325 (5th
Cir. 1998).

The first prong requires determ ning “whether the plaintiff

has alleged the deprivation of an actual constitutional [or

11



statutory] right”, Conn v. Gabbert, 526 U S. 286, 290 (1999)
(enphasi s added) —that is, aright “clearly established ... under

currently applicable ... standards”, Hare, 135 F.3d at 325-26
(enphasi s added; internal citations and quotation marks omtted).
Only if the plaintiff has done so should the court proceed to the
second prong. As shown infra, this first prong serves a very
I nportant purpose.

The second prong “is better understood as two separate
inquiries: whether the allegedly violated constitutional rights
were clearly established at the tinme of the incident; and, if so,
whet her the conduct of the defendants was objectively unreasonabl e
inthe light of that then clearly established |aw. Hare, 135 F. 3d
at 326 (first enphasis in original).

To satisfy the first prong (cl ai ned violation, under existing
law, of actual, clearly established constitutional or federal
statutory right), aplaintiff nmay all ege the cl ai med deprivation at
a higher level of generality. See Thonpson, 245 F.3d at 459. For
t he second prong (objectively unreasonabl e conduct in the |ight of
clearly established law at tine of incident), however,

the right ... alleged to have [been] viol ated
must have been ‘clearly established in a nore
particul ari zed, and hence nore relevant,
sense: The contours of the right nust be
sufficiently clear that a reasonable official
woul d understand that what he is doing
viol ates that right.

Anderson v. Creighton, 483 U S. 635, 640 (1987).

12



The second prong “focuses not only on the state of the | aw at
the tinme of the conpl ained of conduct, but also on the particulars
of the chall enged conduct and/or of the factual setting in which it
took place”. Pierce, 117 F. 3d at 872. A “defendant’s acts are ...
objectively reasonable unless all reasonable officials in the
defendant’s circunstances would have then known that the
def endant’s conduct violated the United States Constitution or the
federal statute as alleged by the plaintiff.” Thonpson, 245 F.3d
at 457 (enphasis in original).

“I't goes without saying that we review a sunmary judgnment de
novo, viewing the evidence in the |light nost favorable to the
nonnovant.” Hare, 135 F.3d at 326. Moreover, due to our limted
jurisdiction for this interlocutory appeal, we “cannot review
whet her the evidence ‘could support a finding that particular
conduct occurred’”. Southard, 114 F.3d at 548 (quoting Behrens v.
Pel letier, 516 U S. 299, 313 (1996)).

On the other hand, we do have “interlocutory jurisdiction to
‘take, as given, the facts that the district court assuned when it
deni ed summary judgnent’ and determ ne whet her these facts state a
claimunder clearly established law'. Nerren v. Livingston Police
Dept., 86 F.3d 469, 472 (5th G r. 1996) (enphasis added; quoting
Johnson v. Jones, 515 U S. 304, 319 (1995)). Li kewi se, we may
review. (1) “[t]he issue of whether and when a right is clearly

established”; and (2) “to the extent that the rel evant discrete,

13



historic facts are undisputed, ... the question of the objective
reasonabl eness of the defendant’s conduct”. Pierce, 117 F.3d at
871 (internal citations omtted).

Title VII is not at 1issue now. “Because ... qualified
immunity protects a public official from liability for noney
damages in her individual capacity only, [it] is inapplicable in
the Title VII context.” Harvey v. Blake, 913 F.2d 226, 228 (5th

Cr. 1990) (enphasis added). This is because, as the district

court noted: “[Under Title VII, a plaintiff may sue only his ..

enployer, ... and few, if any, of the nanmed defendants other than
the [Departnent] would seemto qualify as a Title VIl ‘enployer’”

Felton I, at 6 n.7. (Carter does not appear to contend either
Thomas or Mller is an “enployer” for Title WVII purposes.
Qobvi ously, non-“enpl oyers’”, such as Thomas and M|l er’s, not being
liable under Title VII is one of the reasons why parallel clains

are brought against them under § 1981.) Therefore, for this
interlocutory appeal, the clains at issue for Thomas and Mller, in
their individual capacities, are only under 88 1981 and 1983.

In addition to the three counts for the Title VIl clai mnot at
issue and for the 88 1981 and 1983 cl ai ns detailed below, Carter’s
anended conplaint earlier clains:

[H e was di scrim nated agai nst in viol ation of
Title VIl ... because of his race and
retaliated against ... in violation of :
Title VII ... because he conpl ai ned about his
treatnment and the treatnent of other Bl acks.
And also in violation of ... § 1983.

14



(Enphasi s added.) In denying qualified inmmunity, the district
court indicated a possible retaliation claimbut did not identify
the applicable statute. Felton I, at 4; Felton Il, at 2. Thonas
and M| ler categorize the clains at issue here as only disparate
treatment and racial harassnent; retaliation is not included.
Carter’s brief repeatedly simlarly identifies his clains against
Thomas. Accordingly, Carter’s counsel was asked at oral argunent
if his 8 1981 clains were for disparate treatnent and racia
harassnent; he responded they were. In sum retaliation is not at
i ssue for purposes of qualified inmunity vel non for Thomas and
Mller.

For Thomas, the clains are: di scrimnation, under § 1981
framed by Carter as involving racial harassnent and disparate
treat ment; and Fifth and Fourteenth Anendnent violations
(presumably equal protection), under 8§ 1983.

For MIller, the only claimis under § 1983 for deliberate

indifference to Carter’s constitutionally protected rights. The

district court concl uded: “[T] he evidence fails to denonstrate
discrimnatory intent on behalf of MIler”. Felton I, at 12. On
the other hand, it noted: “[A] supervisor may be |iable under §

1983 if ‘that official, by action or inaction, denponstrates a
deliberateindifferencetoaplaintiff’s constitutionally protected
rights’”. 1d. at 12-13 (quoting Southard, 114 F.3d at 550).

A

15



Regardi ng Thomas, the district court concluded there is “a
genuine issue of mterial fact as to whether ... [he]
intentionally discrimnated against [Carter]”. 1d. at 7. Noting

that “sonme of the incidences alleged by Carter may consi st of nere
specul ation or hearsay”, id. at 11, the court also noted: “Carter

recounts nunerous instances of alleged racial harassnent and
discrimnation by ... Thomas over the course of Carter’s [ongoing
15-year] enploynent, sone of which constitute direct evidence of
discrimnatory intent”, id. at 10 (enphasis added). The district
court identified “comments from supervisory officials indicating

Thomas did not want black officers working in his district”.
ld. at 11.

In that [ight, the court held:

Carter has nmade allegations that, if proven
woul d be sufficient to establish a violation

by Thomas of a clearly est abl i shed
constitutional right [and] the court has
little difficulty concl udi ng t hat i f

[Carter’s] allegations as to Thomas’ actions
and notivation were proven, then Thomas’
conduct was not objectively reasonable, as a
reasonable officer in Thomas’ position woul d
have known that treating one differently based
upon his or her race is prohibited.

| d. Accordingly, Thomas was denied qualified i nmunity.
1
It is nore than well-established that, unlike 8§ 1981, § 1983

is not itself a source of substantive rights”; instead, it

provides “a mnmethod for vindicating federal rights elsewhere

16



conferred”. Baker v. MCollan, 443 U S. 137, 144 n.3 (1979)
(enmphasi s added). As noted, Carter’s 8 1983 claimis for Fifth and
Fourteent h Anendnent (presunably equal protection) violations; it
is not for vindication of the 8 1981 rights he clains were viol ated
(separate count).
Section 1981 provides:
(a) Statenent of equal rights
All persons ... shall have the sane right

... to make and enforce contracts ... as is

enjoyed by white citizens...

(b) “Make and enforce contracts” defined

For purposes of this section, the term

“make and enforce contracts” includes the
meki ng, per f or mance, nmodi fi cation, and
term nation of contracts, and the enj oynent of
al | benefits, privileges, terns, and

condi tions of the contractual relationshinp.
(c) Protection against inpairnent
The rights protected by this section are

protected agai nst i mpai r ment by

nongover nnental di scrimnation and i npairnment

under color of State |aw
42 U.S.C. 8 1981 (enphasis added). Subsections (b) and (c) were
added by the Cvil R ghts Act of 1991, Pub. L. No. 102-166, § 101,
105 Stat. 1071. These two new subsections play an inportant role
i n deciding whether Carter satisfies the first prong for qualified
i nuni ty.

Section 1983 provides:

Every person who, wunder color of any
statute, ordinance, regulation, custom or

17



usage, of any State ..., subjects ... any

citizen of the United States ... to the

deprivation of any rights, privileges, or

immunities secured by the Constitution and

| aws, shall be liable to the party injured in

an action at law, suit in equity, or other

proper proceeding for redress...
42 U. S.C. 8§ 1983 (enphasis added). Whereas “section 1981 provides
a cause of action for public or private discrimnation based on
race”, 8 1983 does not reach purely private conduct. Jett .
Dallas Indep. Sch. Dist., 798 F.2d 748, 762 (5th Gr. 1986)
(enphasi s added), aff’d in part and remanded in part, 491 U S. 701
(1989).

a.

Apart fromthe specifics of a discrimnation claim discussed
infra, there are several potential problens with pursuing a § 1981
cl aim agai nst Thomas in his individual capacity. Sone of these
points were addressed by our court subsequent to the qualified
immunity denial at issue here. Because these points were not
raised either in district court or here, the district court did not
address, nor do the parties brief, them Neverthel ess, we address
t hem because they are germane, if not necessary, to the first prong
of the qualified immunity analysis: whet her, wunder currently

applicable law, Carter has stated a claim See Nerren, 86 F.3d at

472, 473.

18



(1)

First, it is not clear whether a 8§ 1981 claimlies against an
i ndi vi dual defendant not a party to the contract giving rise to the
claim Qobviously, Carter’s contractual relation was not wth
Thomas; it was with the State of M ssissippi.

“[T]his Court has not yet decided whether a plaintiff has a
cause of action under section 1981 against a third party for
interference with the plaintiff’s right to mke and enforce
contracts”. Bellows v. Anobco G| Co., 118 F.3d 268, 274 (5th Cr
1997), cert. denied, 522 U S. 1068 (1998). Prior to Bell ows,
however, Faraca v. Cenents, 506 F.2d 956, 959 (5th Cr.), cert.
deni ed, 422 U.S. 1006 (1975), had held that the director of a state
entity could be personally |iable under 8§ 1981 for interfering with
the plaintiff’s right to contract wwth the State (refusal to hire
because wi fe was bl ack).

Bel | ows di sti ngui shed Faraca on the basis that “[t] he director
was only nomnally a third party”. Bellows, 118 F.3d at 274. “In
subst ance, because he was acting on behalf of the state when he
decided not to hire Faraca — thus making his hiring decision
i ndi stinguishable fromthat of the state —the director and the
state were essentially the sane.” Id.

In the light of Bellows’ limted reading of Faraca, it would
appear Thomas could only be anenable to 8§ 1981 liability if he were

“essentially the sane” as the State for purposes of the conpl ai ned-

19



of conduct. He does not appear to be. However, as discussed
bel ow, we need not decide this issue.
(2)
Even if Thomas had such status, a 8 1981 discrimnation claim
against himin his individual capacity is further conplicated by a
sonmewhat recent decision by our court, subsequent to the qualified
immunity denial in this case: Oden v. Oktibbeha County, Mss., 246
F.3d 458 (5th Cr.), cert. denied, 122 S. C. 341, and cert.
denied, 122 S. . 342 (2001). |In reversing a judgnent against a
county sheriff in his individual capacity for an alleged racially-
nmotivated failure to pronote, Oden hel d:
Only officials should be responsible for
di scrim nat ory deci si ons concer ni hg gover nnment
enpl oynent contracts. Li kewi se, when a
plaintiff asserts a cause of action under §
1981 for discrimnation in the terns and
condi ti ons of a munici pal enpl oynent contract,
the proper defendant is the governnent
enpl oyer in his official capacity.

ld. at 464 (internal citations omtted; enphasis added).

Qden speaks of discrimnation in the terns and conditions of
a muni ci pal enpl oynent contract; we see no reason not to extend its
holding to discrimnation in the terns and conditions of state
enpl oynent contracts.

(3)
The final point is whether, as Carter has done in this action,

a state enpl oyee can assert a claimagainst his supervisor, in his

20



i ndi vi dual capacity, for violation of 8§ 1981, when the § 1981 ri ght
has not been asserted through 8§ 1983. Carter’s independent § 1981
claim — not brought through § 1983 — against Thomas in his
i ndi vidual capacity is contrary to Jett v. Dallas Indep. Sch.
Dist., 491 U S 701 (1989): “[T]he express ‘action at |aw
provi ded by 8§ 1983 for the ‘deprivation of any rights, privileges,
or immunities secured by the Constitution and | aws,’ provides the
excl usi ve federal danmages renedy for the violation of the rights
guaranteed by 8 1981 when the claimis pressed against a state
actor”. 1d. at 735 (enphasis added).

Agai n, Oden cones into play. |In considering additional § 1981
clai ns against the county and its sheriff in his official capacity,
Qden characteri zed Jett as holding “plaintiffs nmust assert a cause
of action against state actors under 8 1983 to renmedy vi ol ati ons of
civil rights under § 1981". Qden, 246 F.3d at 463 (enphasis
added) . Qden recogni zed sone doubt had been cast on Jett’s
viability by the above-referenced addition in 1991 of subsection
(c) to 8§ 1981: “The rights protected by this section are protected
agai nst i npai rment by nongover nnental discrimnation and i npairnent
under color of State law'. 42 U S. C. 8 1981(c) (enphasis added).
Qden nonet hel ess hel d: “Because Congress neither expressed its
intent to overrule Jett, nor explicitly created a renedy agai nst

state actors in addition to 8 1983, we are not willing to deviate
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fromthe Supreme Court’s analysis of 8 1981 in Jett”. (Oden, 246
F.3d at 464. Accordingly, “CQden could not maintain an i ndependent
cause of action under § 1981 against [the] County and Sheriff

in his official capacity”. |I|d. (enphasis added).

Jett involved a 8 1981 action against a school district; Gden
relied on Jett only in addressing 8§ 1981 cl ai n8 agai nst the county
and its sheriff in his official capacity. Nevertheless, we cannot
ignore Jett: “We hold that the express ‘action at | aw provided by
§ 1983 for the ‘deprivation of any rights, privileges, or
immunities secured by the Constitution and l|laws,’ provides the
excl usi ve federal danmages renedy for the violation of the rights
guaranteed by 8 1981 when the claimis pressed against a state
actor”. Jett, 491 U S. at 735 (enphasis added).

Jett repeatedly phrases its holding with respect to “state
actors” —not sinply governnental entities. See, e.g., 491 U. S. at
731 (“We think the history of the 1866 Act [(precursor to § 1981)]
and the 1871 Act [(precursor to 8§ 1983)] ... indicates that
Congress intended that the explicit renedial provisions of § 1983
be controlling in the context of danmages actions brought agai nst
state actors alleging violation of the rights declared in § 1981.”
(enmphasi s added)); id. at 733 (“Section 1983 provides an explicit
remedy in damages which, wth its limtations on nunicipal
liability, Congress thought suitable to carry ... into effect the

rights guaranteed by 8 1981 as against state actors.” (interna
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quotation marks omtted; ellipsis in original; enphasis added));
id. at 734 (“The historical evidence surrounding the revision of
1874 [(anending what becanme § 1983)] further indicates that
Congress thought that the declaration of rights in 8 1981 woul d be
enforced agai nst state actors through the renedi al provisions of §
1983." (enphasis added)); but see id. at 733 (discussing Court’s
“concl usion that the express cause of action for danages created by
8§ 1983 constitutes the exclusive federal renmedy for violation of
the rights guaranteed in 8 1981 by state governnmental wunits”
(enphasi s added)).

Thomas is a state actor for purposes of this action. “[S]tate
enpl oynent is generally sufficient to render the defendant a state
actor”. Lugar v. Ednondson Q| Co., Inc., 457 U S. 922, 935 n. 18
(1982); West v. Atkins, 487 U S. 42, 49 (1988) (quoting Lugar).
Accordingly, it appears 8§ 1983 constitutes Carter’s exclusive
remedy for the clained 8§ 1981 violation by Thonmas. See, e.g.,
Ebrahim v. Cty of Huntsville Bd. of Educ., 905 F. Supp. 993, 996
(N.D. Ala. 1995) (“Jett is clear that a claimfor danages agai nst
a state actor for violation of rights contained in § 1981 nust be
redressed pursuant to the explicit renedial provisions of § 1983.
The Suprene Court did not make a di stinction between state entities
and i ndividuals acting pursuant to color of state law. Therefore,
when a state enployee seeks to hold an individual fellow state

enpl oyee liable in damages for violation of 8§ 1981 rights, such
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claim nust also be pursued under the renedial provisions of 8§
1983.” (enphasis in original)).

Needl ess to say, requiring 8 1981 cl ai ns agai nst state actors
to be pursued through 8§ 1983 is not a nere pleading formality. One
of the reasons why the 8 1981 claim in this situation nust be
asserted through § 1983 foll ows. Al t hough respondeat superior
liability may be available through 8§ 1981, see, e.g., Cen. Bldg.
Contractors Ass’'n v. Pennsylvania, 458 U S. 375, 395 (1982);
Fl anagan v. Aaron E. Henry Cnty. Health Servs. Cr., 876 F.2d 1231,
1234-36 (5th Cir. 1989), it is not available through § 1983, see,
e.g., Pinedav. Gty of Houston, 291 F.3d 325, 328 (5th Gr. 2002).
True, that formof |iability against the governnental entity has no
direct bearing on qualified imunity from individual capacity
liability, but it is germane to whether a claimhas been stated,
bearing on the first prong of qualified imunity anal ysis.

Again, Carter’s 8§ 1983 claim (Count 3) does not include 8§
1981. Instead, it is for violations of “constitutional rights ...
secured pursuant to the 5th Amendnent and 14th Anendnent of the
United States Constitution”: (1) an equal protection claim
(presumably) against Thomas; and (2) a deliberate indifference
claimagainst MIler. The 8§ 1981 claimis independent (Count 1).
In sum Carter has failed to invoke the only renedy available to
him for the clainmed deprivation of his 8 1981 rights — he has

essentially failed to state a claim
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b.

In any event, and as discussed below, even if Carter can
mai ntain an independent § 1981 claim against Thomas in his
i ndi vi dual capacity, or evenif his conplaint is sufficiently broad
to incorporate the alleged 8 1981 deprivations into his § 1983
claim or even if anmendnent were permtted on renmand, Thomas is
nevertheless entitled to qualified immunity against t he
discrimnation clains involved in this interlocutory appeal —
raci al harassnent and disparate treatnent. “To establish a claim
under 8§ 1981, a plaintiff nust allege facts in support of the
follow ng el enents: (1) the plaintiff is a nmenber of a racia
mnority; (2) anintent to discrimnate on the basis of race by the

defendant; and (3) the discrimnation concerns one or nore of the

activities enunerated in the statute [e.g., enforcenent of a
contract].” Geen v. State Bar of Tex., 27 F.3d 1083, 1086 (5th
Cir. 1994).

(1)

A harassnment claimunder 8§ 1981 has not always been “clearly
established”. For the pre-anended version of § 1981, and pursuant
to Patterson v. MLean Credit Union, 491 U S 164 (1989),

enpl oynent discrimnation clains alleging
raci al harassnment [were] “not actionabl e under
8§ 1981, which covers only conduct at the
initial formation of the contract and conduct
which inpairs the right to enforce contract
obligations through |egal process. Rat her ,
such conduct 1is actionable under the nore
expansi ve reach of Title VI~
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Lavender v. V & B Transm ssions and Auto Repair, 897 F.2d 805, 806
(5th Cr. 1990) (enphasis added; quoting Patterson, 491 U S. at
179-80). However:
In the Cvil Rights Act of 1991,
Congress legislatively reversed Patterson.

Section 1981 now specifically states that,
“[flor purposes of this section, the term

‘make and enforce contracts’ includes the
meki ng, per f or mance, nmodi fi cation, and
term nation of contracts, and the enj oynent of
al benefits, privil eges, terns, and

conditions of the contractual relationship.”
42 U.S.C. § 1981(b).

Nat’l Ass’'n of Gov't Enployees v. Cty Pub. Serv. Bd. of San
Antoni o, Tex., 40 F.3d 698, 713 (5th Gr. 1994) (enphasis added).

Therefore, “[u]lnder 8§ 1981 as anended by the [1991] Act,
racial harassnment and other discrimnation in an enploynent
relation occurring after contract formation is actionable”.
Johnson v. Uncle Ben’s, Inc., 965 F.2d 1363, 1372 (5th G r. 1992)
(enphasi s added), cert. denied, 511 U. S. 1068 (1994). Although our
court recognizes a 8 1981 racial harassnment claim against an
individual, it has apparently not stated the prinma facie el enents
for it. See, e.g., Patterson v. P.H P. Healthcare Corp., 90 F. 3d
927 (1996), cert. denied, 519 U S 1091 (1997); Wallace v. Tex.
Tech. Univ., 80 F.3d 1042 (5th G r. 1996).

Usual Iy, racial harassnment is thought of in ternms of Title
VII. Along this line, our court has relied on Title VII principles

for guidance in parallel 8 1981 actions. See, e.g., Shackelford v.
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Deloitte & Touche, L.L.P., 190 F.3d 398, 403-04 n.2 (5th Gr. 1999)
(“When used as parallel causes of action, Title VIl and section
1981 require the sanme proof to establish liability.”); see also
Bunch v. Bullard, 795 F.2d 384, 387 n.1 (5th Cr. 1986).

Again, liability under Title VII |lies only agai nst “enpl oyers”
as defined by Title VII. See, e.g., 42 US C § 2000e(b)
(definition of “enployer”) & 2000e-2(a) (inter alia, proscribes
racial discrimnation by “enployer”). Regarding Title VII, “[a]
prima facie case of racial harassnment alleging hostile work
environnent normally consists of five elenents”, Celestine v.
Petrol eos de Venezuela SA, 266 F.3d 343, 353 (5th Gr. 2001):

(1) the enpl oyee bel ongs to a protected group;
(2) the enployee was subjected to unwel cone
harassnent; (3) the harassnment conpl ai ned of
was based on race; (4) the harassnent
conpl ai ned of affected a terni,] condition or
privilege of enploynent; (5) the enployer knew
or should have known of the harassnment in

question and failed to take pronpt renedial
action.

| d. (enphasis added). The fifth elenent (directed at the enpl oyer)
presents an obvious incongruity for a 8 1981 claim against an
i ndi vi dual .

Accordingly, looking againto Title VI, “where the harassnent
is allegedly commtted by a supervisor wth imediate (or
successively higher) authority over the harassnent victim the
plaintiff enployee needs to satisfy only the first four of the

el enments |isted above”. ld. (citing Faragher v. Gty of Boca
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Rat on, 524 U. S. 775, 807 (1998)). Therefore, in the Iight of our
court’s reliance on Title VII principles for guidance in parallel
8§ 1981 actions, and because Thomas was Carter’s supervisor, we
assune that, to have asserted a 8§ 1981 racial harassnent claim
Carter had to provide summary judgnent evidence for each of the
first four above-listed prim facie el enents.

It is essential to identify what conduct is in play. I n
district court, inresponse to the Defendants’ contention that much
of the alleged discrimnatory conduct could not be considered
because it was barred by the statute of |limtations, the court
ruled: “[While the statute ... may bar bringing an action based
upon those alleged incidences, they may still be considered as
evidence of discrimnatory intent”. Felton I, at 5 n.®6. Such
i ncidents occurring nore than three years prior to this action’s
being filed (17 March 1999) may be considered as “relevant
background information to current discrimnatory acts”. Ransey V.
Henderson, 286 F.3d 264, 268 (5th Gr. 2002) (Title VII). On the
ot her hand, they are not actionable for a nunber of reasons.

First is the obvious statute of limtations bar referenced by
the district court. See National R R Passenger Corp. v. Morgan,
536 U.S. 101 (2002) (suggesting discrete acts, as opposed to
hostil e work envi ronnment cl ains, outside the applicablelimtations
period, are not actionable). “The limtations period applicable to

§ 1981 clains is that applied to the nost closely anal ogous claim
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under state law.” Cervantes v. IMCO Halliburton Servs., 724 F.2d
511, 513 n.4 (5th Gr. 1984). It is wundisputed that, under
M ssissippi |law, the relevant period is three years.

Second, as noted, the Suprene Court held in 1989 in Patterson
that racial harassnment clains were not actionable under § 1981
491 U. S. at 179-80. Although 8 1981 was anended to “legislatively
reverse[]” Patterson, the amendnent “is not to be given retroactive
effect”. Nat’l Ass’'n of Gov't Enployers, 40 F.3d at 713 (enphasis
added) . Thus, even apart from the limtations consideration,
conduct prior to the 21 Novenber 1991 anendnent of 8§ 1981 is not
actionable in a 8 1981 harassnment claim Accordingly, as discussed
infra, the majority of Carter’s allegations —which reach as far
back as 1985 and are, in large part, double hearsay —are only
rel evant as background i nformation.

This action was filed on 17 March 1999. Therefore, within the
relevant limtations period are: (1) the 23-24 March 1996 | eave-
deni al (during turkey hunting season); (2) the January through July
1996 investigation regarding the credit card and TAL records
(Thomas’ invol venent, however, was in preparing the 17 January 1996
meno —outside the Iimtations period); (3) the pronotion-denial
for the June 1997 Hunter Safety Coordi nator vacancy (for which the
district court found no evidence of pretext and granted the
Departnent summary judgnent, opining that Carter’s conplaint was

“Wwth the [State Personnel] Board and not the Departnent”, Felton
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1, at 13); and (4) the March 1997 unsatisfactory performnce
evaluation, resulting in Carter’s being placed on a performance
i nprovenent plan and m ssing approxi mately one nonth of an annual
wage increase (loss of approxinmately $25).

Actionabl e harassnment mnust involve “racially discrimnatory
intimdation, ridicule and insults”. Wl ker v. Thonpson, 214 F. 3d
615, 625 (5th G r. 2000); see also Harris v. Forklift Systens,
Inc., 510 U S 17, 21 (1993). And, as noted, it mnust have al so
affected a term condition, or privilege of enploynent. “For
harassnment on the basis of race to affect a term condition, or
privilege of enploynent, as required to support a hostile work
environnent claimunder Title VII, it nust be sufficiently severe
or pervasive to alter the conditions of the victims enpl oynent and

create an abusive working environnent”. Ransey, 286 F.3d at 268

(quoting Harris, 510 U. S. at 21 (1993); internal quotation marks
omtted).

These al |l egations, accepted as true and viewed in the |ight
nost favorable to Carter, cannot constitute § 1981 racial
harassnment. There are no allegations of intimdation, ridicule, or
insults wthin the actionable tinme period. Nor are any
“sufficiently severe or pervasive to alter the conditions of
[Carter’ s] enpl oynent and create an abusive working environnent”.
ld. (For exanple, Carter does not state he has ever heard Thonas

utter aracial slur.) The conpl ai ned-of conduct falling wthin the
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relevant period is nore suited to Carter’s disparate treatnent
claim discussed infra.

Because Carter’s brief states he “was subjected to
continuo[u]s harassnent and continuo[u]s disparate treatnment”, it
may be that he attenpts to invoke the continuing violation
doctrine. Any such attenpt fails.

“The continuing violation theory relieves a plaintiff of
establishing that all of the conplai ned-of conduct occurred within
the actionable period if the plaintiff can show a series of rel ated
acts, one or nore of which falls within the limtations period.”
Cel estine, 266 F.3d at 351 (citing Messer v. Meno, 130 F.3d 130,
135 (5th CGr. 1997); enphasis added). This “doctrine does not
automatically attach in hostile work environnent cases, and the
burden remai ns on the enpl oyee to denonstrate an organi zed schene
led to and included the present violation”. |Id. at 352. And, the

doctrine requires the sanme type of discrimnatory acts to occur
both inside and outside the limtations period,’ such that a valid
connection exists between thenf. 1d. (quoting Mrtineau v. ARCO
Chem Co., 203 F.3d 904, 913 (5th Cr. 2000); enphasis added).

The majority of allegations that mght tend to support a
harassnment claim allegedly occurred during Carter’s first term
under Thomas’ supervision: 1985 to 1992. Carter was then pronoted

and pl aced under another officer’s supervision until 1995 —nearly

three years. The only conpl ai ned-of conduct during that three-year
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periodis Thomas’ informng Carter’s new supervisor that Carter had
been stopping females in Montgonmery County. This very distinct,
three-year break defeats any attenpt to establish a continuing
violation by tying incidents that allegedly occurred prior to
Carter’s second term under Thomas’ supervision (1995-1997) to
incidents that allegedly occurred during that second term

The only incident that occurred during that second termwhich
even approaches harassnent is the allegation that Carter was told
by another officer he overheard Thomas tell MIler in January 1996
(nont h during which Carter’s TAL and credit card records were being
revi ewed) : “I"m just about to get that nigger”. However, even
this allegation — again double hearsay — falls outside the
limtations period.

In sum Carter has not alleged anything that approaches
harassnment within the relevant tine frane, and any attenpt to
invoke the continuing violation doctrine fails. Accordi ngly,
“[t]aking [Carter’s] allegations as true”, and viewing all of the
evidence in a light nost favorable to Carter, he has failed to
“state a [8 1981 racial harassnent] claim against [Thomas] under
clearly established [currently applicable] |aw'. Sout hard, 114
F.3d at 548 (internal quotation marks omtted). Restated, Carter
has not satisfied the first prong for overconmng qualified

i munity. (2)
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Li kewi se, for his disparate treatnent claim against Thonas,
and again assumng Carter could maintain a 8 1981 claim
i ndependent from 8§ 1983, against himin his individual capacity,
Carter has for the nost part failed to state a claimsufficient to
satisfy the first prong for overcomng qualified imunity. And,
for the conduct for which he arguably does satisfy that prong, he
fails to satisfy the second: he fails to show Thomas’ conduct was
obj ectively unreasonabl e.

For Carter’s disparate treatnent claim and in the |ight of
our precedent instructing that Title VII principles inform our
treatment of parallel § 1981 clai ns, the conpl ai ned-of conduct nust
rise tothe level of an “ultimate enpl oynent decision”. “Title VII
was designed to address ultinmate enploynent decisions, not to
address every decision made by enployers that arguably m ght have
sonme tangential effect upon those ultimte decisions”. Dollis v.
Rubin, 77 F.3d 777, 781-82 (5th CGr. 1995) (enphasis added).
““Utimate enploynent decisions’ include acts ‘such as hiring
granting |eave, discharging, pronoting, and conpensating.’”
Mattern v. Eastman Kodak Co., 104 F. 3d 702, 707 (5th Cr.) (quoting
Dollis, 77 F.3d at 782), cert. denied, 522 U S. 932 (1997).

Qur court has suggested that the ultimate enpl oynent deci sion
requi renment may not apply with respect to disparate treatnent, as

opposed to retaliation, clains. See, e.g., Shackelford, 190 F.3d

at 406-07; Burger v. Cent. Apartnent Mgnt., Inc., 168 F.3d 875,
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878-79 (5th Cr. 1999); Mttern, 104 F.3d at 708-09 (noting the
limted scope of Title VII's anti-retaliation provision when
conpared to other Title WVII provisions). The fact remains,
however, that Dollis, which involved disparate treatnent (as well
as retaliation), made no such distinction.

Qur court has also inplied that the continuing vitality of the
“ultimte enploynent decision” doctrine is questionable in the
light of Burlington Indus., Inc. v. Ellerth, 524 U S. 742 (1998),
and Faragher v. Cty of Boca Raton, 524 U S 775 (1998). See
Fierros v. Tex. Dept. of Health, 274 F.3d 187, 192 n.2 (5th G
2001) (“Burlington Industries and Faragher are noteworthy in the
context of this court’s ‘ultinmate enploynent decision’ doctrine
because the Suprene Court sets out a relatively broad definition of
‘“tangi bl e enpl oynent action’: ‘a significant change i n enpl oynent
status, such as hiring, firing, failing to pronote, reassignnent
wth significantly different responsibilities, or a decision
causing a significant change in benefits'”.).

In any event, for qualified imunity purposes, the test is
whet her Carter has asserted deprivation of a statutory right under
clearly established law. Dollis is the one clear pronouncenent on
the matter.

(a)
O the follow ng conpl ai ned-of incidents within the rel evant

period, the January through July 1996 investigation regarding the
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credit card and TAL records cannot constitute an ultimte
enpl oynent decision. As noted, Thonmas’ primary invol venent in the
i nvestigation was preparation of his 17 January 1996 neno —out si de
the limtations period. |In any event, the investigation had “nere
tangential effect on a possible future ultimte enploynent
decision”, Mattern, 104 F. 3d at 708: nanely, a five-day suspension
followng the hearing at which Carter admtted placing
approxi mately 900 m nutes of personal calls at the State’s expense
and agreed to reinburse it for them
(b)

For the pronotion-denial for the June 1997 Hunter Safety
Coordi nator vacancy, the district court found no evidence of
pretext and granted the Departnment summary judgnent. As noted, it
opined that Carter’s conplaint was “with the [State Personnel]
Board and not the Departnent”. Felton Il, at 13. Neverthel ess,
that denial mght constitute an ultimte enpl oynent deci sion.

Carter has not, however, denonstrated any involvenent by

Thonas. As the district court noted, the Departnent nade the
decision not to pronote Carter. 1d. at 12. Wen pressed on this
point at oral argunment, Carter’s counsel stated: “[T]he point is

that the well was poisoned [when Carter] went to apply for that
posi tion. He wasn’t allowed to get it because he had all this

stuff in his record from Thomas”. (Enphasis added.)
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We assune counsel was referring primarily to the i nvestigation
(and possibly Thomas’ resulting 17 January 1996 neno) regardi ng the
credit card and TAL records, culmnating in the July 1996 heari ng
and resulting disciplinary action, including the witten reprinmand.
In any event, Mattern held: “[H aving docunented reprinmands in
[plaintiff’s] file may have increased the chance that she woul d
eventually suffer an adverse enploynent action but, ... neither
were they ultinmate enploynent decisions nor did they rise above
having nere tangential effect on a possible future ultimte
enpl oynent decision”. 1d. at 708. “To hold otherw se would be to
expand the definition of ‘adverse enploynent action’ to include

events such as disciplinary filings, supervisor’s reprimnds, and

even poor performance by the enployee — anything which m ght
j eopardi ze enploynent in the future.” Id.
(c)

The 23-24 WMarch 1996 |eave-denial my be an ultinmate
enpl oynent decision. It appears, however, that Carter’s accrued
| eave was not taken away; its use was nerely postponed. I n any
event, the |eave-denial was not objectively unreasonable. As

Carter acknow edges in his brief, “no officers were all owed | eave”.
(d)

The final clainmed discrimnatory conduct is the March 1997 | ow

performance eval uation, which resulted in Carter’s being placed on

a performance inprovenent plan and the | oss of approximately one-
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nmonth’ s wage i ncrease. O course, placenent on a performnce
i nprovenent plan is not, by itself, an ultimte enploynent
decision. See Mattern, 104 F.3d at 708 (“[B]eing placed on *final
warning [] dofes] not constitute [an] ‘adverse enpl oynent
action[]’”.). On the other hand, Thomas’ counsel conceded at oral
argunent that, under Departnent policy, participation in the plan
automatically postponed Carter’s schedul ed annual raise.

Assuming that the raise-postponenent did constitute an
ultimte enploynent decision (again, the |loss anmounted to only
approximately $25), it is inportant to note that, with the possible
exception of Thomas’ clained inability to contact Carter during
duty hours, Carter does not dispute the underlying bases for the
eval uation, which are supported by the summary judgnent evidence:
| owticket i ssuance, erroneous TAL reporting, and failure to return
forms. Accordingly, there was no objectively unreasonabl e conduct.

2.

Carter’s 8§ 1983 claim against Thomas for violation of
“constitutional rights ... secured pursuant to the 5th Amendnent
and 14th Anendnent” is presumably an equal protection claim
Carter, however, does not nention either Amendnent in his brief;
therefore, obviously, he does not nention equal protection.

To the extent an equal protection claimmaght reach the sane
conduct for which we have already recognized qualified immunity

agai nst the § 1981 clains, Carter has failed to make the requisite
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showi ng. “W do ‘not require that an official denonstrate that he
did not violate clearly established federal rights; our precedent
pl aces that burden upon plaintiffs' ”. Pierce, 117 F.3d at 872
(internal citations omtted; quoting Salas v. Carpenter, 980 F.2d
299, 306 (5th Cir. 1992)).
B

Regarding MIler, the only claimrecognized by the district
court is under 8§ 1983 for deliberate indifference. Felton |, at
12-13. It held: “Although Carter has offered evi dence suggesting
that MIler may have been aware of racial bias and discrimnation
by Thomas, the evidence fails to denonstrate discrimnatory intent
on behalf of MIller”. ld. at 12. As noted, the court also
recogni zed, however: “[Alccording to the Fifth Crcuit, a
supervisor may be liable under § 1983 if ‘that official, by action
or inaction, denonstrates a deliberate indifference to a
plaintiff’s constitutionally protected rights’”. ld. at 12-13
(quoting Southard, 114 F.3d at 551). In that light, the court
concluded: “Because Carter has presented sufficient evidence to
create a genuine issue as to whether MIller was aware of racial
discrimnation and did nothing to prevent it, heis not entitledto
qualified imunity....” I1d. at 13.

For such liability, however, the supervisor’s conduct nust
have caused a constitutional injury. See Doe v. Taylor |Indep. Sch.

Dist., 15 F. 3d 443, 454-55 (5th Cr.) (en banc), cert. denied, 513
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U S 815 (1994). There are none here. Accordingly, Mller is
entitled to qualified imunity.
L1l
For the foregoing reasons, the denial of qualified imunity
from the 88 1981 and 1983 cl ains against Thomas and Mller, in
their individual capacities, is REVERSED and this case is REMANDED

for further proceedings consistent with this opinion.

REVERSED and REMANDED
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