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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 01-60537

SI ERRA CLUB, CLEAN Al R AND WATER | NC; COVMUNI TY | N- PONERVENT
DEVELOPMENT ASSOCI ATI ON,

Petiti oner,

VERSUS

UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY; CHRI STI NE T.
VWH TMAN, ADM NI STRATOR, UNI TED STATES ENVI RONMENTAL PROTECTI ON
AGENCY,

Respondent s.

Petition for Review of an Order of the
Envi ronnmental Protection Agency

Decenber 11, 2002

Bef ore DeMOSS, STEWART, and DENNI'S, Circuit Judges.
DeMOSS, Circuit Judge:

Sierra Cub, Inc., Cean Air and Water, Inc., and Comrunity
| n- Power nent Association (collectively the "Petitioners"), are
appeal i ng the Environnental Protection Agency's (EPA) final action
at 66 Fed. Reg. 26,914 (May 15, 2001) (codified at 40 CF. R pt.

52), which they contend contravenes the Clean Air Act (CAA), 42



US C 88 7401-7671q. The final action approved the State
| npl enentation Plan (SIP) submtted by the State of Texas for the
Beaunont-Port Arthur (Beaunont) area and extended the ozone
attai nnent deadline for that area. Petitioners also are appealing
the EPA's determ nation that no additional control neasures were
required in the Beaunont area to satisfy the statutory requirenent
for i npl enentati on of Reasonabl y Avail abl e Control Measures (RACM .
The EPA's final action is AFFIRMED in part, REVERSED in part, and
REMANDED.
|. FACTUAL AND PROCEDURAL BACKGROUND

A Regul at ory Background.

The CAA establishes a conprehensive programfor inproving air
qual ity throughout the nation. Under the CAA, the EPA is charged
withidentifying air pollutants that endanger the public health and
wel f are. ld. 8§ 7408. The EPA also is charged with fornulating
Nat i onal Anmbient Air Quality Standards ( NAAQS), which specify those
pol l utants' maxi mum perm ssi bl e concentrations in the anbient air.
ld. 8§ 7409. In 1979, the EPA pronul gated a one-hour NAAQS for
ozone, which still remains at 0.12 parts per mllion based on a
one- hour average. See 40 CF.R § 50.09.

Under the CAA, states nust adopt SIPs specifying em ssion
limtations applicable to pollution sources in order to maintain
and enforce each NAAQS. 42 U. S.C. § 7410(a). SIPs are submtted

to t he EPA, whi ch may approve, conditionally approve, or di sapprove



the SIPs in full or in part. |Id. 8 7410(k). Significantly, the
CAA has a provision that requires SIPs to contain provisions
regul ati ng em ssi ons t hat "“contribute significantly to
nonattai nnment in, or interfere with nmai ntenance by, any other State
W th respect to any such national primary or secondary anmbient air
quality standard." Id. 8§ 7410(a)(2)(D(i)(l). In addition, as
noted in the challenged final action, the EPA has interpreted 42
US C 8 7410(a)(2)(A) as incorporating a simlar requirenent that
an upwi nd area be prohibited from contributing significantly to
nonattai nnment in a doww nd area wthin the sane state. See 66
Fed. Reg. 26, 917.

Under 42 U. S.C. § 7511a, ozone attainnent areas are classified

according to the severity of air pollution. The classifications

are: "marginal," "nobderate," "serious," "severe," or "extrene."
42 U. S.C. 8§ 7511a(a)-(e). Each classification has a specified date
for attai nnent of the ozone NAAQS and the prograns that States nust
adopt in their SIPs to attain the NAAQS by reducing em ssions of
vol atile organic conpounds and nitrogen oxides, which are
precursors to the formation of ozone. |d. 8§ 7511, 7511a-7511d.
Under the CAA, the follow ng dates were established for the NAAQS
to be achieved: (1) Novenber 15, 1993, for margi nal areas; (2)
Novenber 15, 1996, for noderate areas; (3) Novenber 15, 1999, for

serious areas; (4) Novenber 15, 2005, for severe areas; (5)



Novenber 15, 2007, for severe-17 areas;! and (6) Novenber 15, 2010,
for extreme areas. 1d. 8 7511(a)(1l). Under section 7511(a)(5),
the State nmay apply for two one-year attai nnent date extensions
that the EPA can approve if it nakes specific determ nations
regarding air quality and state conpliance with SIP requirenents.

In addition, all nonattainnent area plans nust provide for

i npl ementation of "all reasonably avail abl e control neasures [ RACM
as expeditiously as practicable.” 1d. 8 7502(c)(1). The EPA nust
review each submtted plan. ld. 8§ 7410(k). If the plan is
approved, in whole or in part, the approved provisions becone
federally enforceable. ld. 88 7413, 7604. If the plan is not
approved, or is determned to be inconplete, the State nmay be
subject to sanctions and eventually federally inposed clean air
measures. |d. 88 7410(c), 75009.

B. The Extension Policy at Issue in this Case.

On March 25, 1999, the EPA issued a notice of interpretation
of the CAA entitled "Extension of Attai nment Dates for Downw nd
Transport Areas." 64 Fed. Reg. 14,441 (Mar. 25, 1999). In this
extension policy, the EPA interpreted the CAA as allowing for the
extension of attainment dates for ozone nonattalinnment areas

classified as either "noderate" or "serious" and that are downw nd

!Notwi thstanding table 1 in 42 U S C. 8§ 7511(a)(1), severe-17
areas have a 1988 ozone design val ue between 0.190 and 0. 280 ppm
whi ch provides these areas with a different attai nnent date than
"severe" areas. See id. 8§ 7511(a)(2).
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of areas that transport ozone and interfere with their ability to
attain required ozone levels. |d. at 14,441-42. According to the
EPA, it was seeking to "harnoni ze the attai nnent denonstration and
attai nnent date requirenents for dowwi nd areas affected by
transport both with the graduated attai nment date schene and the
schedul e for achi eving reductions in em ssions fromupw nd areas."
Id. at 14, 443.

In the extension policy, the EPA explained that an area's
attai nnent date would be considered for extension if it: (1) has
been identified as a dowmmwind area "affected by transport from
either an upwind area in the sane State with a later attainnent
date or an upwnd area in another State that significantly
contributes to downw nd nonattainnent”; (2) has submtted an
approvabl e attai nnent denonstration with any "necessary, adopted

| ocal neasures,” which indicates it will attain the one-hour

NAAQS "no | ater than the date that the reductions are expected from
upw nd areas under the final [nitrogen oxides] SIP Call and/or the
statutory attai nment date for upw nd nonattai nnent areas"; (3) has

adopted "all applicable |ocal neasures required under the area's
current classification and any additional neasures necessary to
denonstrate attainnent,” given that the reductions occurred as
required in upwnd areas; and (4) wll "inplenent all adopted

measures as expeditiously as practicable, but no later than the

date by which the upwi nd reductions needed for attainment wll be



achieved." 1d.

If an area satisfies the above guidelines, it would not be
reclassified or "bunped-up" if it failed to attain by its original
attai nnent date under section 7511(b)(2). The reasoning for this
is that the EPA concl uded that Congress did not intend for downw nd
areas to be "penalized by being forced to conpensate for

transported pol | uti on by adopti ng neasures that are nore costly and

onerous and/or which will becone superfluous once upw nd areas
reduce their contribution to the pollution problem"” ld. at
14, 444, Nevert hel ess, downw nd areas are still responsible for

i npl ementing |ocal controls sufficient to bring about attainnent,
except for the transported pollution. 1d.

C. EPA' s Application of the Extension Policy to the Beaunont
Ar ea.

The Beaunont area is classified as a noderate ozone
nonattai nnment area. See 40 CF.R § 81.344. Therefore, under 42
US C § 7511(a)(1), its original attainnent date was Novenber 15,
1996. However, as a result of the pollution traveling fromthe
upw nd area of Houston/ Gal veston, the EPA applied its extension
policy that resulted in a new attai nnent date of Novenber 15, 2007,
for the Beaunont area. This date coincides wth the
Houst on/ Gal veston area's Novenber 15, 2007, attainment date. 66
Fed. Reg. 26,914. The EPA established the new attai nnent date for
the Beaunont area after concluding that, based on extensive

nmodel ing submtted by the State of Texas, it will not reach the
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required attai nnment |evel unless the Houston/ Gal veston area al so
attai ns necessary ozone standards. ld. at 26, 915-23. I n ot her
words, requiring |l ocal reductions in the Beaunont area earlier than
t he Houston/ Gal veston area's attai nment date woul d not accel erate
attai nnent in the Beaunont area because of the Houston/ Gal veston
area's pollution contributions and the need for upw nd em ssions
reducti ons.

Petitioners now appeal the EPA s application of the extension
policy to the Beaunont area. Petitioners also appeal the EPA' s
determ nation that 42 U S C. 8§ 7502(c)(1l) does not conpel the
i npl ementation of any additional control neasures beyond those
al ready contained in the Beaunont area's attai nnent denonstration
SIP.

1. STANDARD OF REVI EW

This Court's role in review ng the adequacy of the EPA s fi nal
action is governed by the Adm nistrative Procedure Act, 5 U S.C 8§
706. Section 706(2) provides that a reviewng court shall "hold
unl awful and set aside agency action, findings, and concl usions
found to be--(A) arbitrary, capricious, an abuse of discretion, or
ot herw se not in accordance with law." See also Texas O fice of
Pub. Uil. Counsel v. Federal Communications Comm n, 265 F.3d 313,
320 (5th Gr. 2001); Macktal v. United States Dep't of Labor, 171
F.3d 323, 326 (5th Gr. 1999).

[11. DI SCUSSI ON



A Whet her t he EPA acted consistently with the CAAin granting an
extension of the statutory date for neeting federal standards
for ozone air pollution in the Beaunont area and i n approving
a SIP for the area based on that extension.

The EPA argues that it did not abuse its authority by
inplenmenting its extension policy. The EPA asserts that its
interpretation of the CAA is the best way to reconcile the Act's
provi si ons. According to the EPA  when considering all of the
CAA' s pertinent |anguage, Congress clearly did not intend the
unduly restrictive and punitive reading that Petitioners urge on
this Court. The EPA argues that its interpretation of the CAA was
necessary to fill a statutory gap to avoid unfairly burdening
downwi nd areas by forcing them to adopt nore stringent |[ocal
controls for the purpose of conpensating for another area's
transported pol |l ution.

In support of its argunent, the EPA notes that Congress has
provi ded extensions to transport-affected nonattai nnent areas such
as in cases of international border areas under section 7509a,
whi ch spares ozone nonattai nnment areas that denonstrate they suffer
from pollution from “outside of the United States” from being
bunped-up to a higher ozone classification. Under section
7511a(h), the CAA authorizes the EPA to designate certain isol ated
ozone nonattai nment areas as “rural transport areas,” which all ows
themto be subjected to |ess stringent control requirenents. In

addition, 42 U S.C. §8 7511a(j)(2) provides that when a nulti-state

nonattai nment area fails to denonstrate attainnent by the



applicable deadline, a State wthin that area may be relieved of
statutory sanctions if “the State woul d have been abl e to nmake such
denonstration but for the failure of one or nore other States”
within the control area. Section 7511(a)(4) of the United States
Code aut hori zes the adjustnment of an area's original classification
based on factors including transported pollution. Fur t her nor e,
under 42 U. S.C. 8 7410(a)(2)(Dy(i)(1), SIPs must contain adequate
provi sions prohibiting pollution that “contribute[s] significantly
to nonattainnment in . . . any other State.” And, section 7426
provi des States the opportunity to petition the EPAfor relief from
interstate pollution.

The EPA concedes t hat when the 1990 anendnents to the CAA were
passed, Congress did not expressly specify simlar relief for other
areas, including for dowmmwind cities that are unable to achieve
attainnment as aresult of upwind cities within the sanme State. The
EPA, however, nmaintains that Congress did not fully address all
i ssues of ozone transport at the tinme the CAA was anended in 1990
because there was a |ack of understanding concerning the issue.
According to the EPA it was not until the md-1990s that a
sufficient understanding of the conplex ozone transport problem
began to be achieved as a result of the Ozone Transport Assessnent
G oup (OTAG, an organization with the mssion to assess and
recommend strategies to address ozone transport. Thus, the EPA
i nsists that a reasonabl e under standi ng of ozone transport was not
achieved until well after the Beaunont area's 1996 attainnment
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deadline. Utimtely, the EPA asserts that it was reasonable for
it to conclude that the Houston/ Galveston area's inpact on the
Beaunont area's ability to attain the one-hour ozone standard
indicated that the CAA's transport and attai nnent provisions did
not function as Congress envi si oned.

Petitioners, however, contend the EPA abused its authority by
defeating the express statutory reclassification requirenents of
the CAA and extending the ozone attainnent deadlines for the
Beaunont area based on pollution transport, and by approving the
SI P as adequate based on the extension. According to Petitioners,
because the Beaunont area failed to achi eve attai nnent of required
ozone levels, it should have been reclassified from “noderate”
(wth an attai nnent date of Novenber 15, 1996) to either “serious”
(wth an attai nnent date of Novenber 15, 1999) or “severe” (with an
attai nnent date of Novenber 15, 2005). See 42 U . S.C. § 751la
Petitioners further nmaintain that under the CAA, reclassification
woul d require that an increnental increase in the mandatory contr ol
strategies be inposed on the Beaunont area's SIP in exchange for
any extended attainnent date. See 42 U. S.C. 8§ 751l1a(1)-(d) and
7511(b) (2) (A)).

This Court is guided by Chevron, U S A, Inc. v. NRDC, 467
U S 837, 842-44 (1984), in evaluating the EPA's interpretation of
the CAA The first step under Chevron is to inquire whether

Congress “has directly spoken to the precise question at issue.”
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|d. at 842-43. | f Congress has spoken to the issue, this Court
“must give effect to the wunanbiguously expressed intent of
Congress” and "that is the end of the matter." |d. However, if
the statute is “silent or anbiguous with respect to the specific

i ssue,” this Court nust nove to Chevron's second step. 1d. at 843.
Under the second step, this Court nust defer to the EPA s
interpretationif it is “based on a perm ssi bl e construction of the
statute.” Id. Furthernore, as this Court has stated, the EPA' s
decision will be reversed “only if it was arbitrary, capricious or
mani festly contrary to the statute.” Texas Ofice of Pub. Uil
Counsel, 265 F.3d at 320 (citing Chevron, 467 U S. at 844). See
also 5 U S.C 8§ 706(2).

Petitioners correctly point out that the Suprene Court has
st at ed: “[I']t is generally presuned that Congress acts
intentionally and purposely when it includes particul ar | anguage in
one section of a statute but omts it in another.” Gty of Chicago
v. Environnental Defense Fund, 511 U. S. 328, 338 (1994) (internal
quotations omtted). Petitioners contend that the CAA's nunerous
provi sions addressing the issue of pollution transport and
extensions of attainnment dates clearly indicates that Congress
fully understood the issue at hand and intended not to authorize
the EPA to extend attainment dates as it did in this case.

Petitioners conclude, therefore, that under step one of Chevron,

t he question of whet her an attai nment date extension is perm ssible
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based on air pollution transport has been resolved by the statute
and “that is the end of the matter.” Chevron, 467 U S. at 842-43.

We agree with the Petitioners. The plain terns of the CAA
precl ude an extension of the sort the EPA granted in the present
case. As the Petitioners correctly point out, the CAA specifies
when the EPA may extend attai nnment deadlines to account for upw nd
em ssions that jeopardize an area's ability to achieve attai nnent
W thout requiring reclassification of the area. For exanple, the
CAA provi des:

any State that establishes to the satisfaction of the

Adm nistrator that . . . such State would have attained

the national anmbient air quality standard for ozone by

the applicable attainnent date, but for em ssions

emanating fromoutside of the United States, shall not be

subj ect to the provisions of section 7511(a)(2) or (5) of

this title or section 7511d of this title.
42 U.S.C. § 7509a(b) (enphasis added). Furt hernore, the CAA
provides for certain nonattai nnent areas to be exenpted fromthe
attai nnent deadlines by authorizing the EPA to designate those
areas as "rural transport areas," which allow those areas to be
treated as "marginal" areas. |d. 8§ 7511a(h). This designation
however, is limted to a transport-affected area that "does not
include, and is not adjacent to, any part of a Metropolitan
Statistical Area or, where one exists, a Consolidated Metropolitan
Statistical Area," id. 8 7511a(h) (1), and whose Oxi des of N trogen

em ssions "do not nake a significant contribution to the ozone

concentrations neasured in the area or in other areas." Id. 8
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7511a(h)(2). As the D.C. Crcuit aptly stated in a recent case
simlar to this one: "We cannot but infer from the presence of
these specific exenptions that the absence of any other exenption
for the transport of ozone was deli berate, and the Agency's attenpt
to grant such a dispensation is contrary to the intent of
Congress." Sierra Cub v. EPA 294 F.3d 155, 160 (D.C. G r. 2002).
See also, Sierra Club v. EPA 2002 W. 31641639, at *6 (7th Gr.
Nov. 25, 2002).

W note that NRDC, wupon which the EPA heavily relies, is
i napposite to the present case. I n NRDC, the D.C. Grcuit
affirmed the EPA' s grant of two deadline extensions. The first
deadl i ne extensi on concerned the subm ssion of enhanced | nspection
and Mai ntenance (I/M SIPs. NRDC, 22 F.3d at 1135. Under the CAA
Congress provided that States be given a one-year period after
gui dance pronul gation to bring their SIPs into conpliance with the
enhanced |/ M performance standard. 1d. However, the EPAfailed to
meet its Novenber 15, 1991, deadline for providing guidance, which
"made it inpossible for states both to have the benefit of this
lead tinme and to neet their Novenber 15, 1993, enhanced |/M
subm ssion deadline.”" |d. The court noted that "[w hile the CAA
is very specific about the consequences of a state's failure to
meet the submittal deadline, the Act is silent on what shoul d occur
if the agency msses its guidance deadline.” | d. Because

Congress' statutory schene provided that the States "conply in al
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respects" with the EPA guidance, the court concluded that a
deadl i ne extensi on was necessary for the States to have a full year
to do so. Id.

The second deadline extension in NRDC concerned the CAA's
requi renent that States enconpassing nonattai nnent areas submt
SIPs or SIP revisions addressing the application of Reasonably
Avai | abl e Control Technol ogy (RACT) to stationary em ssion sources
of nitrogen oxides by Novenmber 15, 1992. | d. However, the EPA
concl uded that photochem cal grid nodeling was "the only reliable
tool to justify an area wi de exenption fromthe [nitrogen oxides]
requi renents.” ld. at 1136. Moreover, the EPA found that the
nmodel i ng "ha[d] not been utilized previously or, if utilized, ha[d]
not adequately considered the effects of [nitrogen oxides]
em ssions reductions.” 1d. As a result, the EPA determ ned that
"the tine needed to establish and i npl enent a nodel i ng protocol and
tointerpret the nodel results will, in a variety of cases, extend
beyond t he Novenber 15, 1992 deadline for subm ssion of [nitrogen
oxides] rules." |d. Therefore, the EPA created a narrow one-year
extension for nitrogen oxides RACT submssions I|limted to
situations in which a State is able to docunent that "(1) credible
phot ochem cal grid nodeling is not available or did not consider
the effects of [nitrogen oxides] reductions and (2) the state
subm ts progress reports on the nodeling showing the programis on

schedule while the conmttal SIP is being reviewed by EPA. " Id.
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When evaluating the validity of the extension, the D.C
Circuit noted that the CAA expressly gave the EPA 14 to 18 nonths
after the submttal deadline to approve or disapprove these SlIPs
and to determ ne whether a State qualified for certain exenptions.
ld. at 1136. The court further noted that only a single nitrogen
oxi des RACT subm ssion was required under the CAA and, therefore,
Congress intended all data supporting exenptions to be included
wth that submttal. 1d. According to the court, after receiving
a submttal, the EPA should then have had the full 14 to 18 nonths
to review it before nmaking an exenption determnation. |d. The
court, however, noted that in many instances the EPA woul d not be
able to utilize the full statutory reviewtine to nake an exenption
determ nation before the statutory deadline. Therefore, the court
concl uded that "had Congress foreseen the exenption timng problem
a matter outside the EPA's control, it would have el ected to accord
the EPA the full statutory reviewtine." Id.

As di scussed above, the first extension upheld by the D.C
Circuit in NRDC was necessary to correct a timng problemcreated
by the EPA because it did not neet its own gui dance deadline. The
second extension was upheld because the EPA would not otherw se
have the full review tinme in which to nake adequate exenption
determ nati ons. Utimately, this second extension was nade
necessary by the EPA's own finding that photochem cal grid nodeling

was necessary to justify area wi de exenptions. Therefore, in both
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i nstances, the extensions upheld by the D.C. Crcuit were nade
necessary by the EPA's own action or inaction, which could not have
been foreseen by Congress when it enacted the 1990 revision of the
CAA. Nei t her extension, however, had anything to do with a
situation in which a nonattai nment area submtted a SIP, had it
approved by the EPA inplenented the SIP, and then failed to neet
its attai nment deadline as did the Beaunont area in this case.

B. Whet her the EPA reasonably interpreted the CAA as not
requiring any additional RACMs in the Beaunont area's SIP

Section 7502(c)(1) of the CAA requires that plans for
nonattai nnment areas “shall provide for the inplenentation of all
reasonably available control measures as expeditiously as
practicable . . . and shall provide for attai nnment of the national
primary anbient air quality standards.” 42 U S.C. 8§ 7502(c)(1).
Petitioners contend that the EPA arbitrarily and capriciously
rejected a nunber of control neasures that are denonstrably
reasonably available for use in the Beaunont area. As a result,
Petitioners argue that the EPA's final action conflicts with the
pl ai n | anguage of section 7502(c)(1).

Specifically, Petitioners assert that the EPA inproperly
[imted the nenu of RACMs to those that woul d advance the date of
attai nment. Petitioners insist the result of the EPA s action
relegates the CAA's RACM nmandate to nere surplusage because
additional control neasures that could reduce the frequency and

severity of violations need not be considered. I ncluded in the

16



RACMs that Petitioners clai mhave been excluded fromconsi deration
are a nunber of transport control neasures (TCM listed in section
7408(f) of the CAA In addition, Petitioners contend that the
EPA' s determ nation that potential neasures requiring intensive and
costly inplenentation efforts are not RACMs. Petitioners assert
that such a determnation is based on vague and unintelligible
standards and, therefore, is unreasonabl e.

The EPA acknow edges that additional control neasures are
avai |l able to the Beaunont area. The EPA, however, contends that
t he Beaunont area's attai nment denonstration contained all RACMs
requi red under the CAA Significantly, the EPA has interpreted
section 7502(c)(1) as inposing a duty to inplenent only those
control neasures that contribute to attai nnent as expeditiously as
practi cabl e. See; 57 Fed. Reg. 13,498, 13,560 (Apr. 16, 1992)
(citing 44 Fed. Reg. at 20, 375).

Furthernore, the EPA notes that it revised its guidelines
concerning TCMs inits CGeneral Preanble for Inplenentation for the
Clean Air Act Anmendnents of 1990 (Apr. 16, 1992) in which it
concl uded that "based on experience with inplenenting TCMs over the
years, EPA now believes that |ocal circunstances vary to such a
degree fromcity-to-city that it is inappropriate to presune that
all [section 7408(f)] neasures are reasonably available in all
areas." 57 Fed. Reg. at 13,560. The EPA then concluded that only

those TCMs that are determned to be "reasonably available for
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inplementation in the area in |ight of |ocal circunstances" should
be reviewed by the planning agency. |d.

As noted above, the EPA determ ned that only those control
measures that contribute to attainnment as expeditiously as
practicable are required. This interpretation of the CAA was
applied in a nunber of final actions before the statute was anended
in 1990. See 53 Fed. Reg. 30,220, 30,222 (Aug. 10, 1988); 53 Fed.
Reg. 30, 224, 30,234 (Aug. 10, 1988); 55 Fed. Reg. 40,658, 40,659
(Cct. 4, 1990). When Congress anended the CAA, it noved the RACM
requi renment fromsection 7502(b)(2) to section 7502(c)(1). At the
sane tinme, Congress created a new section to the Act that preserved
all existing EPA guidance issued prior to the anendnents. See 42
US C 8§ 7515. Therefore, we conclude that Congress intended to
preserve the EPA's interpretation of the CAA regarding the RACM
requi renment.

Furthernore, there is persuasive authority from the N nth
Circuit to support the EPA's interpretation of the RACM
requi renment. In Gober v. Wiitman, the Ninth Grcuit upheld the
EPA's interpretation of the corresponding RACM requirenents for
particul ate matter (PM 10) governed by section 7513a(a). 243 F. 3d
1190 (9th Gr. 2001). There, the plaintiffs challenged the
exenption from control of a variety of sources of particulate
pollution in a Federal |nplenentation Plan for the Phoeni x area.

The Ninth Crcuit concluded that the CAA allowed the EPA to
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make what it called "de mnims" exenptions and that the agency
acted permssibly in designating sone pollution sources as de
mnims. ld. at 1198. Not ably, the court accepted the EPA' s
reasoning in the General Preanble for the Inplenentation of Title
| of the G ean Air Act Anmendnments of 1990 that control measures not
aiding in achieving attainment nmay be excluded from further
consi derati on because they woul d not represent RACMfor that area.
ld. at 1194-95, 1198. The sane reasoning used by the EPA in Cber
al so was used here. The EPA concl uded that section 7502(c) (1) does
not require the inplenentation of RACMs that do not aid in
achieving attainnment of national clean air standards as
expeditiously as practicable. Inplenenting such RACMs woul d be a
poi ntl ess expenditure of effort, which courts are reluctant to
require. See, e.g., Al abama Power Co. v. Costle, 636 F.2d 323, 360
(D.C. Cir. 1980).

Simlarly, the EPA need not require an analysis of all
transport control neasures (TCM specifically listed in 42 U S. C
§ 7408(f). TCMs are neasures taken to reduce em ssions of ozone
precursors emtted by transportati on sources. W conclude that it
woul d not be possible to assess all avail abl e neasures and consi der
the effects of such neasures in every possible conbination, as
Petitioners argue is required by the statute. Furthernore, the EPA
has recogni zed that only sone TCMs "W ||l be reasonably avail abl e

for inplenmentation in nmany nonattai nnent areas." 57 Fed. Reg. at
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13, 560.

Nevert hel ess, the EPA did conclude that it woul d be reasonabl e
to use a mdpoint level of program effectiveness to analyze
potential reductions fromTCMs, a | evel that woul d be econom cally
feasi bl e and provide effective i npl enentation. See 66 Fed. Reg. at
26,932. Under this program the EPA s anal ysis adequately assessed
all necessary TCMs for effectiveness. The result confirnmed that
the TCMs would not produce emssion reductions sufficient to
advance attainnent in the Beaunont area. Therefore, it appears
that the EPA properly concluded that no additional TCMs were
required because they would not contribute to expeditious
attai nnment.

Mor eover, the EPA properly concluded that potential neasures
requiring intensive and costly inplenentation were not RACM
because they could not be readily inplenmented due to excessive
adm ni strative burden or |ocal conditions such as high costs. Id.
at 26,929. Such determ nations based on a cost/benefit analysis
are within the EPA' s discretion unless the statutory schene
precl udes such a determ nation. See, e.g., Mchigan v. EPA, 213
F.3d 663, 678-79 (D.C. Gr. 2000); Cf. 42 U S.C.A § 7409(b)(1)
(prohibiting a cost/benefit analysis by preventing the EPA from
considering any factor other than health effects relating to
pollutants in the air in establishing NAAQS for ozone and

particulate matter). W find no such limtation in the CAA

20



Lastly, we note that the D.C. Crcuit's decision in Sierra
Club v. EPA also supports our rejection of the Petitioners'
argunent that treating as potential RACMs only those neasures that
woul d advance the date at which an area reaches attainnent
conflicts with the CAA's text and purpose and | acks any rationa
basis. See 294 F.3d at 162. As the D.C. Crcuit concl uded:

The Act, on its face, neither elaborates upon which
control neasures shall be deened "reasonably avail able,"”
nor conpels a state to consider whether any neasure is
"reasonably avail abl e" wi thout regard to whether it woul d
expedite attainnment in the relevant area. Further, the
EPA reasonabl y concl uded t hat because the Act "use[s] the
sane termnology in conjunction wth the RACM
requirenent” as it does in requiring tinely attainnent,
conpare 42 U.S.C. 8 7502(c)(1) (requiring inplenmentation
of RACM "as expeditiously as practicable but no |ater
than" the applicable attainment deadline), with id. §
7511(a) (1) (requiring attai nnent under sane constraints),
the RACM requirenment is to be understood as a neans of
nmeeting the deadline for attainnment, Approval, 66 Fed.
Reg. at 610/ 2. Because the statutory provision is
anbi guous and the EPA's construction of the term " RACM
is reasonable, we defer to the Agency. See Chevron, 467
U S at 843, 104 S. C. at 2781-82.

| d. However, though our opinion defers to the EPA in exenpting
certain proposed RACMs fromthe requirenents of the CAA we nust
i npress upon the EPA that it has a duty to: (1) denonstrate that
it has examned relevant data, and (2) provide a satisfactory
explanation for its rejection of those proposed RACMs and why t hey,
individually and in conbination, would not advance the Beaunont
area's attainnent date. See (ber, 243 F.3d at 1195 (quoting
American Lung Ass'n v. EPA 134 F.3d 388, 392-93 (D.C. Gr. 1998)
("TUnless [EPA] describes the standard under which [it] has
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arrived at this conclusion, supported by a plausi ble expl anati on,
we have no basis for exercising our responsibility to determ ne
whet her [EPA's] decision is arbitrary, capricious, an abuse of
di scretion or otherwi se not in accordance with law. . . .")).
CONCLUSI ON

Accordi ngly, we REVERSE the portion of the EPA's final action
at 66 Fed. Reg 26,914 (May 15, 2001) granting the Beaunont area an
extension of its attainnent date. However, we AFFIRM the portion
of the EPA's final action that treats as potential RACMs only those
measures that would advance the attainnment date and considers
i npl ementation costs when rejecting certain control neasures. W
REMAND this case to the EPA for proceedings consistent with this
opi ni on. On  REMAND, the EPA nust describe the standard under
which it has rejected certain proposed RACMs supported by a
pl ausi bl e expl anati on.

AFFIRMED in part, REVERSED in part, and REMANDED.
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