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Appeal from the United States District Court
for the Northern District of Texas

Before KING, Chief Judge, SMITH and
GARzA, Circuit Judges.

JERRY E. SMITH, Circuit Judge:

Michael Milofsky and Robert Walsh
brought a class action under the Employee
Retirement Income Security Act of 1974
(“ERISA™) against American Airlines, Inc.
(“American Airlines’) and Towers Perrin,
alleging breach of fiduciary duty withregardto
a transfer of their pension plans from their
former employer when it was acquired by the
parent company of American Airlines. The
district court dismissed the action. Finding no
error, we affirm.

l.

Milofsky and Walsh were pilots for Busin-
ess Express, Inc. (“BEX”), when it was ac-
quired by AMR Eagle Holding Corporation,
the parent company of American Eagle, Inc.
(“American Eagle’). While employed with
BEX, theplaintiffsparticipatedinitsindividua
account pension plan, caled the“BEX Saving
and Profit Sharing Plan” (“BEX Plan”).

At the time of the acquisition, plaintiffs
were informed that the balances in their ac-
counts in the BEX Plan would be transferred
to a comparable American Eagle § 401(k)
plan, the “$uper $aver Plan.” The notice re-
garding thistransfer was sent to them by Tow-
ers Perrin, a benefits consulting firm hired by

AmericanAirlinesto render administrative ser-
vicesin connection with the $uper $aver Plan.
The noticesinformed the plaintiffsof when the
account transfers would take place and of
certain “blackout” periods during which they
would not be permitted to have accessto their
accounts. Allegedly, the transfer of the ac-
counts did not go smoothly, with the account
transfers occurring weeks, and in some cases,
months after the time written in the notices.

The plaintiffs sued under ERISA § 502-
@(2), 29 U.S.C. § 1132(a)(2), alleging that
American Airlinesand Towers Perrin had vio-
lated fiduciary duties in misrepresenting how
and when their accounts would be transferred
to the $uper $aver Plan. They alleged that
because of the failure to effect the transfer of
the classmembers account balancesinatime-
ly and prudent manner, the vaues of their
accounts decreased because the assets
remainedinvested inthefloundering BEX Plan
longer than expected. Plaintiffs requested
actual damages to be paid to the $uper $aver
Plan, to be alocated among their individual ac-
counts proportionately to their lossesresulting
from the alleged breach.

Thedistrict court dismissed theaction, find-
ing that plaintiffs lack standing to sue under
§ 502(a)(2) and that they are barred from
suing in federal court because they failed to
exhaust administrative remedies. The court
also found that plaintiffscould not sue Towers



Perrin becausethey did not alege specific facts
that would establish that it was an ERISA
fiduciary. The dismissa is the subject of the
instant appedl.

.

Wereview action on aFederal Rule of Civil
Procedure 12(b)(6) motion denovo. See, e.q.,
Blansettv. Cont’| Airlines, Inc., 379 F.3d 177,
179 (5th Cir.), cert. denied, 125 S. Ct. 672
(2004). We accept all well-pleaded facts as
true, viewing them in the light most favorable
to the plaintiffs. See Jonesv. Greninger, 188
F.3d 322, 324 (5th Cir. 1999). “At the same
time, the plaintiffs must plead specific facts,
not mere conclusiona alegations, to avoid
dismissal for falure to state aclam.” Kane
Enters. v. MacGregor (USA), Inc., 322 F.3d
371, 374 (5th Cir. 2003). “We will thus not
accept as true conclusory allegations or un-
warranted deductions of fact.” Id. (quoting
Callins v. Morgan Stanley Dean Witter, 224
F.3d 496, 498 (5th Cir. 2000)).

1.

The plaintiffs argue that the district court
erred in finding that they inadequately allege
that TowersPerrinisafiduciary under ERISA.
According to ERISA § 3(21), “a person is a
fiduciary with respect to [an ERISA] plan to
theextent . . . hehasany discretionary author-
ity or discretionary responsibility inthe admin-
istration of such plan” 29 U.SC. §
1002(21)(A)(iii).* The term “fiduciary” must
be liberaly construed to implement the reme-

1 See also Reich v. Lancaster, 55 F.3d 1034,
1049 (5th Cir. 1995) (“ To befiduciaries, such per-
sonsmust exercisediscretionary authority and con-
trol that amounts to actual decision making

power.”)

dia purpose of ERISA.? Third-party adminis-
trators who perform merdy administrative
duties, however, are not fiduciaries under
ERISA.? In determining whether a party is a
fiduciary for the purpose of maintaining an
ERISA action against it, we must focus on
whether it acted as afiduciary with respect to
the specific acts or omissions alleged to have
breached its fiduciary duties.*

The complaint fails to identify any specific
discretion or decisonmaking authority that
Towers Perrin had with respect to the alleged
breaches of fiduciary duty. Taking all alleged
facts astrue, the extent of Towers Perrin’sin-
volvement isthat it provided plaintiffswiththe
noticesthat contained the aleged misrepresen-
tations.> There is no allegation that Towers
Perrin exercised discretion or control regard-
ing the content of the notices, the transfer of
funds from the BEX Plan to the $uper $aver
Plan, the length of the blackout periods, or the
investment of the accounts. The transmission

2 See Bannistor v. Ullman, 287 F.3d 394, 401
(5th Cir. 2002).

3 See Reich, 55 F.3d at 1047.

“ Pegramv. Herdich, 530 U.S. 211, 226 (2000)
(“Inevery case charging breach of ERISA fiducia-
ry duty . . . the threshold question is not whether
the actions of some person employed to provide
services under aplan adversely affected aplan ben-
eficiary’s interest, but whether that person was
acting asafiduciary (that is, was performing a fi-
duciary function) when taking the action subject to
complaint.”); seealso Bannistor, 287 F.3d at 401
(“The phrase ‘to the extent’ [in 29 U.S.C.
§ 1002(21)(A)] indicates that a person is a fidu-
ciary only with respect to those aspects of the plan
over which he exercises authority or control.”)

® See Compl. 111 21-24.



of notices and forms advising plan participants
of thelr rights and options under a plan is
nothing more than an administrative or min-
isterial service, which isinsufficient to elevate
Towers Perrin to the status of fiduciary under
ERISA for purposes of this lawsuit.®

The only other references the complaint
makes to Towers Perrin’s status are conclu-
sional allegations that it acted as afiduciary.’
Such allegations are insufficient to allow this
clam to survive a rule 12(b)(6) motion to
dismiss®

® The Department of Labor’s interpretation of
ERISA 8§ 3(21) supportsthe notion that thesekinds
of activities are ministerial for the purpose of
determining fiduciary status. See Dept. of Labor,
Interpretive Bulletin 75-8, 29 C.F.R. § 2509.75-8,
D-2 (2002) (listing “[p]reparation of communice
tions material” and “[o]rientation of new partici-
pants and advising participants of their rights and
options under the plan” as examples of ministerial
services that do not make a party a fiduciary, be-
cause such a person “does not have discretionary
authority or discretionary control respecting man-
agement of the plan”).

" Compl. 716 (“At all relevant times, Towers
Perrin has been afiduciary of the $uper $aver Plan
within the meaning of Section 3(21) of ERISA, 29
U.S.C. §1002(21), becauseit exercised discretion
over the administration of the $uper $aver Plan”);
id. 131 (“At al relevant times, defendant(] . . .
Towers Perrin acted as [a] fiduciar[y] under Sec-
tion 3(21)(A) of ERISA™); id. 135 (“At all rele-
vant times, American . . . and Towers Perrin were
co-fiduciaries.”)

8 See Kane Enters., 322 F.3d at 374. Other
courts have held that failing to plead specific facts
establishing that a defendant was a fiduciary with
respect to the plan and the acts or omissions in
guestion requires dismissal. See, e.g., Custer v.

(continued...)

V.

Paintiffscontend the district court erred in
dismissing their complaint for want of standing
under ERISA § 502(a)(2), which confers
standing on plan participants to bring private
causes of action to seek “appropriate relief”
under ERISA 8 409. That section subjects
plan fiduciaries to liability for breaches of
duty,® providing that afiduciary that breaches
any of its duties under the Act “shall be per-
sonally liable to make good to such plan any
losses to the plan resulting from each such
breach.” 29 U.S.C. § 1109(q).

In Mass. Mut. Lifelns. Co. v. Russell, 473
U.S. 134(1985), the Court interpreted thelan-
guage of 8§ 409 to permit actionsonly inwhich
the sought-after recovery benefits the plan as
a whole, as distinguished from an individua
beneficiary.’ In Matassarin v. Lynch, 174
F.3d 549 (5th Cir. 1999), we reiterated the
standing requirement established by Russell,
that suits under ERISA 8§ 502(a)(2) inure to

§(...continued)
Sweeney, 89 F.3d 1156, 1161-63 (4th Cir. 1996);
Metro. Life Ins. Co. v. Palmer, 238 F. Supp. 2d
826, 831 (E.D. Tex. 2002).

® Section 404 of ERISA, 29U.S.C. § 1104, de-
tails the duties of an ERISA fiduciary.

10 Russell, 473 U.S. at 140 (“[R]ecovery for a
violation of § 409 inures to the benefit of the plan
asawhole”); id. at 142 (“A fair contextual read-
ing of the statute makes it abundantly clear that its
draftsmen were primarily concerned. . . with rem-
ediesthat would pratect theentire plan, rather than
with the rights of an individual beneficiary.”); see
also Varity Corp. v. Howe, 516 U.S.489, 515
(1996) (notingthat plaintiff could not proceed un-
der § 502(a)(2) because “that provision, tied to
8§ 409, does not provide a remedy for individual
beneficiaries’).



the benefit of the plan as awhole.™*

Despite plaintiffs contrary claims, this suit
concerns individualized relief for the particu-
larized harm suffered by a subset of plan par-
ticipants and does not seek to vindicate the
rights or interests of the plan asawhole. The
digtrict court properly observed that, apart
from conclusional claims that the suit is on
behaf of the plan, al the specific allegations
deal only with the individua accounts held by
the plaintiff class members.*?

As in Matassarin, where we dismissed a
§ 502(a)(2) claim for lack of standing, the
plaintiffs have aleged breaches of fiduciary
duty that uniquely concernonly their individua
accounts.®® The complaint contains no allega-
tion that defendants violated fiduciary duties
vis-a-visthe entire plan or that the $uper $aver
Plan itself sustained losses for which it, and

1 SeeMatassarin, 174 F.3d at 566 (stating that
the“‘losstotheplan’ language. . . limitsclamsto
thosethat inureto thebenefit of the plan asawhole
and not to the benefit only of individual plan benefi-
ciaries’) (citing, inter alia, Russell, 473 U.S. at
140-42).

12 Compl. 12 (“[A]ll the individual accounts
of plaintiffs and other members of the Class
sustained damages’) (emphasis added); id. 1 38
(“Asaresult of theseacts and omissions, thevalue
of the plaintiffs’ individual accounts under the
$uper $aver Plan, immediately following thetrans-
fer, was less than what it would have been had the
money been transferred when promised.”) (empha-
sis added).

¥ Matassarin, 174 F.3d at 566 (“Most of the
ERISA breaches that Matassarin alleges concern
only her individual account or, at most, those of the
sixty-seven Plan participants who were offered
lump-sum distributions.”)

not merely individua participants and benefi-
ciaries, could obtain relief.

We rgject the argument that the clam in-
ures to the benefit of the plan as awhole just
because the complaint requests that damages
be paid to the plan instead of directly to the
respective plaintiffs. The plaintiffs attempt to
distinguish Russell and Matassarin, highlight-
ing the fact that in those cases, the complaint
requested that damages be paid directly to the
individualswho are aggrievedSSmaking it akin
to aclaim for benefitsSSwhereas the plaintiffs
in this case seek proceeds to be paid to the
plan. Although the complaint demands pay-
ment to the $uper $aver Plan as an entity, it
specifically requests that the damages be
“alocated among plaintiffs individual ac-
counts proportionate to plaintiffs’ losses.”

In an individual account plan, such as the
$uper $aver Plan, a participant has rights to
the plan based “solely upon the amount con-
tributed to the participant’s account, and any
income, expenses, gains and losses, and any
forfeitures of accounts of other participants
which may be alocated to that participant’s
account.” 29 U.S.C. § 1002(34).
Consequently, because plaintiffs demand that
any relief be channeled only to the individual
accounts of the plaintiff class members, non-
class members would receive no benefit as a
result of a successful suit, because they would
not receive additional fundsin their accounts,
apart from the attenuated possibility that class
members might forfeit their balances at some
future, unspecified time.

Legal title may be formally in the hands of

14 Compl. 1 14 (emphasis added).



the trustees,™ but individual account holders
retain abeneficia interest only in their respec-
tive account balances. Although proceeds
would be paid into the plan as an entity, the
fact that they are channeled exclusively into
the accounts of the plaintiff class benefits only
a subsection of the plan, which cannot be said
to benefit the plan as a whole as required un-
der § 502(a)(2). Because this claim does not
otherwise seek to vindicaterights of the entire
planSSgiventhat thealleged fiduciary breaches
occurred only as to the members of the plain-
tiff class and were not directed to the whole
plan membershipSSthis claim does not benefit
the entire plan.

Similarly, thefact that thetotal assetsof the
planSSdefined as the sum of the vaues of the
individual accountsSSwould increase as a
result of a successful suit does not mean that
recovery inures to the benefit of the entire
plan. Although potential recovery might
benefit that substantial number of individual
accounts, adopting that logic would dramati-
caly expand standing under 8 502(a)(2) to cir-
cumstances in which only a single plaintiff
alleges that his account was damaged as a
result of a breach of fiduciary duty that was
uniquely targeted at him and no other plan
participants.

We cannot adopt an interpretation that
would alow a plaintiff, merely by praying that
relief pass through the plan into individual
accounts, to eviscerate the standing require-
ment imposed by § 502(a)(2) by engaging in a
legal fiction that the suit benefits the plan as
whole. Theincreasewould be of no benefit to
participantsoutsidethe plaintiff class, either by

1> ERISA §403(a), 29 U.S.C. §1103(a) (“[A]ll
assets of an employee benefit plan shall beheld in
trust by one or more trustees.”)

augmenting the value of their accounts or by
vindicating their rightsasto fiduciary breaches
directed toward them.*

In this regard, we take specia note of the
fact that in Russell, 473 U.S. at 141, the Court
was careful to distinguish what it called “the
entire plan,” on the one hand, from what it
termed “the rights of an individua benefi-
ciary,” on the other hand, and to require that
anindividual claim benefit theformer. Each of
the plaintiffshas“rights’ asabeneficiary. The
point of Russell isthat aplaintiff who seeksto
vindicate those rights, whether by receiving a
direct payment or by having his individua
account credited with an additional sum cer-
tain, may not use the vehicle of § 502(a)(2)
unless his claim, if successful, will benefit not
just himself, but the whole plan.

It is no accident, therefore, that the Su-
preme Court has required that a suit benefit
not just the plan, but the plan “as a whole.”
Russell, 473 U.S. at 140. That isto say, the
statute confers only “remedies that would
protect the entire plan, rather than with the
rightsof anindividual beneficiary.” Id. at 141.
Accordingly, “[@] fair contextual reading of the
statute makes it abundantly clear that its
draftsmen were primarily concerned with the

16 We stop short, however, of saying that there
is no standing unless all plan participants would
benefit fromthelitigation. The central question, in
the context of anindividual account plan, iswheth-
er the suit inures to the benefit of the plan, which
occurs whenever all plan participants would di-
rectly benefit (by all having increased balances in
their individual accounts) or when the suit seeksto
vindicate the rights of the plan as an entity when
alleged fiduciary breaches targeted the plan as a
wholeSSwhether the suit isfiled by all plan partici-
pants or only a subset thereof.



possible misuse of plan assets, and with reme-
dies that would protect the entire plan, rather
than with the rights of an individua benefici-
ay.” 1d. Any far construction of Russell
must dwell on the Court’s intentional and
repeated reference not only to the plan, but to
the entire plan, the plan as awhole.

This distinction between relief for the plan
and relief for individuals is paramount.!
Where, as here, a small segment of the em-
ployees bring a claim that, by its very nature,
can only benefit them, it cannot be said to help
the plan in the sense that the Supreme Court
requires.

It is easy to conclude that the instant claim
does not meet that test. We need not specu-
late on every possible situation in which a suit
that demands relief beneficia to alarge pro-
portion of the beneficiaries can reasonably be
said to “protect the entire plan.” Instead, itis
enough to say, for present purposes, that the
specific relief here requested, affecting only
218 individua accounts out of a much larger
plan, is much too narrow to qualify.*®

The Supreme Court’s insistence that the

17 %I Section] 409 is more fairly read in context
as providing remedies that would protect the entire
plan rather than individuals . . . .” Russell, 473
U.S. at 150 (Brennan, J., concurring) (internal
guotation marks omitted).

18 The number of potential recipients here com-
pares favorably to the sixty-seven participants in
Matassarin. There, in a situation like the current
one, this court noted that because of the specific
nature of the claim, tailored to only asmall portion
of the account holders, the plaintiff “has failed to
allege any way in which the defendants’ actions
caused aloss to the Plan as awhole as envisioned
in 8 502(a)(2).” Matassarin, 174 F.3d at 566.

suit seek to “benefit [] the plan as a whole,”
Russell, 473 U.S. at 140, highlightstheflaw in
plaintiffs heavy reliance on Kuper v. lovenko,
66 F.3d 1447 (6th Cir. 1995), in which the
court allowed asubclass of beneficiariesto sue
for breach of fiduciary duty under § 502(a)(2)
over the defendants' argument that for stand-
ing to exist, the breach must harm al partic-
ipants. There, suit was brought by a subset of
al plan participants, a subset consisting of
members who had been transferred from one
company to another.

In Kuper, 66 F.3d at 1452, the defendants
“claim[ed] that an action under [] § 1109 must
be brought on behalf of a plan as awhole and
that a clam brought by a subclass of plan
participants fails to satisfy this requirement.”
The court began its analysis by correctly stat-
ing that “ERISA does not permit recovery by
an individual who claims a breach of fiduciary
duty. Instead, ... any recovery ... must goto
the plan.” |d. at 1452-53 (citations omitted).
The distinction drawn in Kuper is “between a
plaintiff’ sattempt to recover on hisown behalf
and a plaintiff’s attempt to have the fiduciary
reimburse the plan.” Id. at 1453.

The court went awry, however, in then
rgecting “[d]efendants argument that a
breach must harm the entire plan to give rise
to ligbility under 8 1109.” Id. (emphasis
added). The court’s reasoning is directly
contrary to theinsstencein Russell on* benefit
to the plan as awhole,” Russell, 473 U.S. at
140, and contravenesthe Court’ semphasison
“remediesthat would protect the entire plan,”
id. at 141.

We can only guess that the Kuper court
was unaware of Russell or overlooked this
crucial language in fashioning its opinion. In
any event, Kuper, being from another circuit,



is not binding, and we cannot find persuasive
a case that runs afoul of the Supreme Court’s
requirements.

Moreover, Kuper appearsto drivean artifi-
cia wedge between the concept of “the entire
plan,” which it openly regects despite the
Supreme Court’s blessing, and the notion of
“the plan as a whole,” which it appears to
embrace. After rgecting, as we have stated,
the defendants’ argument that a breach must
harm “the entire plan,” the court inexplicably
closes with the comment that a ruling for
plaintiffs “would benefit the Plan as a whole
[and] would cure any harm that the Plan suf-
fered.” Kuper, 66 F.3d at 1453. By thislatter
statement, taken alone, the opinion appearsto
be internally inconsistent, because the court
seemsto be adopting the correct test, i.e., that
a successful claim must help the “plan as a
whol€e” after discarding the seemingly identical
“entire plan” test.

Inthealternative, the Kuper court’ sclosing
observation renders irrelevant its rejection of
the “entire plan” requirement, because the
court is saying that under the facts of the case,
the claim meets the “plan as awhole” test in
any event. By this specific mode of analysis,
the court’ srejection of the “entire plan” test is
arguably rendered dictum. To the extent it is
a holding, however, it flies in the face of the
Supreme Court’ s directive, and we decline to
follow it for the reasons explained.*

Similarly, the plaintiffs citation of Smith v.
Shydor, 184 F.3d 356 (4th Cir. 1999), isinap-

19 Because of the arguable conflict with the
Sixth Circuit, this opinion has been pre-circulated
totheactivejudges of thiscourt in accordancewith
our usual policy. See Estate of Farrar v. Cain,
941 F.2d 1311, 1316 n.22 (5th Cir. 1991).

posite, because there the plaintiffs sought dis-
gorgement of profits, rescisson of a stock
sde, and reinstatement of a“ put” optionSS re-
lief that would benefit al participants of the
plan and thusinureto the benefit of the plan as
awhole® Finaly, Seinman v. Hicks, 352
F.3d 1101 (7th Cir. 2003), did not involve a
subset of participants, but rather a clam that
there was abreach of fiduciary duty for faillure
to diversify plan assets, a claim that inured to
the benefit of the entire plan because the
breach targeted dl plan participants. The
clam in this case is distinguishable because it
pertainsonly to aleged misrepresentationsand
untimely transfers made with respect to a
specific subclass of participants, the former
BEX pilotswho weretransferred to American
Eagle®

Contrary to plaintiffs assertions, denying
standing here will not close off all claims by
beneficiaries of individua account plans
againgt fiduciariesfor violationsof their duties.
At thevery least, standing existsunder ERISA
8 502(a)(3), under which participants may
directly seek equitable relief for any practice
that violates any term of ERISA or the plan.
Section 502(a)(3) makes no reference to 8
409, which the Court interpreted in Russell,
473 U.S. at 140-41, to engraft a standing
requirement that the suit would benefit the
plan as awhole under § 502(a)(2).

Section 502(a)(3) is available for individu-
alized relief such asthat sought in this case.

20 gmith, 184 F.3d at 363 (“[1]t does not solely
benefit the individual participants.”).

21 See Compl. 11 20-28, 34.
2 \arity, 516 U.S. at 510 (“Thewords of sub-

section (3)SS* appropriate equitable relief’ to ‘re-
(continued...)



Though that subsection explicitly limitsrecov-
ery to equitable relief and might deny the
plaintiffs the particular remedy they desire,®
that is all that is available under the remedial
scheme designed by Congress.?* Despite the
policy argumentsthe plaintiffsadvance, “[o]ur
task isto apply the text, not to improve upon

2, .continued)

dress any ‘act or practice which violates any pro-
vision of thistitle’ SSare broad enough to cover in-
dividual relief for breach of a fiduciary obliga
tion.”); Matassarin, 174 F.3d at 556 (“ A plan ben-
eficiary may bring a 8 502(a)(3) action against an
ERISA fiduciary based on loss to the individual
beneficiary as well as based on loss to the plan as
awhol€”); Seinman, 352 F.3d at 1102 (“[S]ection
502(a)(3) isthevehiclefor suitsby individualswho
are seeking relief just on their own behalf rather
than on behalf of the plan.”).

2 The Supreme Court has indicated that com-
pensatory and punitive damages may not be avail-
able under ERISA 8§ 502(a)(3). See Varity, 516
U.S. at 510 (citing Mertensv. Hewitt Assocs., 508
U.S. 248, 255, 256-58 (1993)).

% Aetna Health, Inc. v. Davila, 124 S. Ct.
2488, 2499 (2004) (“The limited remedies avail-
ableunder ERISA arean inherent part of the care-
ful balancing between ensuring fair and prompt en-
forcement of rights under aplanand the encourage-
ment of the creation of such plans.”) (internal ci-
tations omitted); Great W. Life & Annuity Ins. Co.
v. Knudson, 534 U.S. 204 (2002) (“We have
observed repeatedly that ERISA is a comprehen-
siveand reticul ated statute, the product of adecade
of congressional study of the Nation's private em-
ployee benefits system. We have therefore been
especialy reluctant to tamper with theenforcement
scheme embodied in the statute by extending
remedies not specifically authorized by its text.”)
(internal citations omitted).

it

Insummary, plaintiffslack standing because
this casein essenceisabout an alleged particu-
larized harm targeting a specific subset of plan
beneficiaries, with clams for damages to
benefits members of the subclass only, and not
the plan generdly. This is the kind of case
that, under Russell and its progeny, fdls
outside 8 502(a)(2), despite the formalistic
distinction that recovery from the suit would
be paid into individua accounts and not di-
rectly to plaintiffs. Even though the complaint
may allegethat damage occurredto the planas
awhole, we agree with the district court when
it saw the essence of the complaint asaclam
decrying particularized harm to individual
plaintiffs who seek only to benefit themselves
and not the entire plan as required by 8§ 502-

@)%

AFFIRMED.

% Pavelic & LeFlorev. Marvel Entm't Group,
493 U.S. 120, 126 (1989).

% Because we affirm the dismissal for want of
standing, we need not consider whether the plain-
tiffs are required to exhaust administrative reme-
dies before bringing suit.



KING Chief Judge, concurring in part and dissenting in part:

| respectfully dissent fromthe nmajority’s unprecedented
hol di ng that participants in an individual account plan |ack
standi ng under 8§ 502(a)(2) of ERISA to recover |osses to the plan
under 8 409 of ERISA for a fiduciary breach unless all plan
participants woul d benefit fromthe litigation. ERI SA governs
two types of pension plans: (1) individual account plans such as
the 401(k) plan at issue here; and (2) defined benefit plans.*
See 29 U S.C. 1002. At the end of 2003, over $ 2.3 trillion in
assets were held in individual account plans, representing well
over half of all pension plan assets in the United States.? The
maj ority’s holding neans that those participants in individual
account plans who are unfortunate enough to be forced to litigate
inthe Fifth Crcuit will be unable to recover nonetary |osses to
the plans caused by fiduciary breaches when fewer than all plan
participants woul d benefit fromthe litigation, thereby limting
recovery to the equitable relief available under 8 502(a)(3) of

ERI SA. To deprive plan participants in such circunstances of a

Y Individual account plans provide each plan participant with an
i ndi vi dual account, and benefits under such plans are determ ned by the
anount contributed to a participant’s account and by any applicable
i ncome, expenses, gains, and | osses. See 29 U.S.C 1002(34). Exanples
of individual account plans, which are also referred to as defined
contribution plans, are 401(k) plans, 403(b) plans, enployee stock
ownership plans, and profit sharing plans. Defined benefit plans are
general |y defined as pensi on plans ot her than individual account plans.
See 29 U. S.C. 1002(35).

2 FED. Res. BD., FLOWOF FUNDS ACCOUNTS OF THE UNI TED STATES: FLOWAND QUTSTANDI NGS
TH RD QUARTER 2004, FED. RES. STATISTICAL RELEASE Z. 1, at 113 (Dec. 9, 2004).

10



8 409 renmedy for breach of fiduciary duty effectively nullifies
Congress’s intent to provide a high Ievel of protection to any
and all plan participants fromfiduciary abuse. The majority’s
hol di ng finds no support in the two cases it cites, and it
squarely conflicts with the one other circuit court to have
directly addressed this issue.

A. Russell and Matassarin Do Not Support the Majority’s Hol ding

The majority relies on two cases in support of its hol ding,

Massachusetts Mutual Life Insurance Co. v. Russell, 473 U S. 134

(1985), and Matassarin v. Lynch, 174 F.3d 549 (5th Cr. 1999).

Both of these cases are distinguishable fromthe present case,
and neither justifies the majority’s concl usions.

In Russell, Doris Russell, a participant in tw enpl oyee
benefits plans covered by ERI SA, becane di sabl ed and began
receiving plan benefits. Russell, 473 U S. at 136. On Cctober
17, 1979, her benefits were termnated. [d. On Novenber 27,
1979, however, they were reinstated, and her retroactive benefits
were paid in full. 1d. Russell clainmed that the interruption of
benefit paynents to her forced her disabled husband to cash out
his retirenent savings, which, in turn, allegedly aggravated her
psychol ogi cal and physical ailnments. 1d. at 137. Accordingly,
she sued the plans’ fiduciaries for extra-contractual punitive
damages, as well as danmages for nental and enotional distress, to

be paid directly to her. 1d. at 136-38. The Suprene Court held
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that Russell could not bring her private right of action for
conpensatory and punitive relief under 8§ 502(a)(2) because: (1)
8§ 502(a)(2) only permts |lawsuits where the damages woul d inure
to the benefit of the plan; and (2) ERI SA does not authorize the
direct recovery of extra-contractual damages by a plan partici-
pant. |d. at 140-41, 144-45, 148.

Russell is distinguishable fromthe present case. First,
Russel | requested damages payable directly to her, whereas the
plaintiffs in the present case request damages payable to the
plan. The majority dismsses this distinction as nerely
“formalistic,” noting that the damages in the present case woul d
ultimately be distributed to the plaintiffs’ individual plan
accounts. Mjority Opinion, 6, 9. Those courts that have
confronted simlar scenarios, however, have reached the opposite
concl usion, holding that fiduciary breach clains can be brought
under § 502(a)(2) when the relief would ultimately benefit the
i ndi vidual plan participants, so long as the relief flows di-
rectly fromthe breaching fiduciaries to the plan, rather than
fromthe breaching fiduciaries to the plaintiffs’ personal

pocket books. See, e.qg., Smth v. Snydor, 184 F.3d 356, 363 (4th

Cr. 1999) (holding that the plaintiffs’ fiduciary breach claim
under 8§ 409 was not precluded even though they ultimtely stood
to benefit and hol ding that any recovery nust be paid directly to

the plan and not to individual participants); Rankin v. Rots, 220
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F.R D 511, 520 (E.D. Mch. 2004) (finding standing to sue because
any damages for a breach of fiduciary duty would initially go to
the plan, even if the damages would ultimately flow to the
accounts of plan nenbers); see also Colleen E. Medill, Stock

Market Volatility and 401(k) Plans, 34 U o McH. J. L. ReEForRM

469, 538-39 (2001) [hereinafter Stock Market Volatility] (“The
better judicial interpretation. . . is to viewthe relief as
flowwng to the plan in accord with section 502(a)(2), so long as
the nonetary award is initially allocated to each participant’s
pl an account rather than to his personal pocketbook.”).

Russell is also distinguishable fromthe present case because
Doris Russell never alleged that the plan itself |ost val ue, but
instead clainmed that she personally suffered enotional and physi -

cal harmdue to the interruption of her benefits. See Russell,

473 U. S. at 136-37. Conversely, the plaintiffs in the present

case have alleged that their individual accounts decreased in

val ue and that, accordingly, the value of the plan’s assets as a

whol e decreased. Thus, Russell did not involve a dimnution in

the anobunt of the plan’s assets, whereas the present case does

i nvol ve an alleged dimnution of the plan’s assets held in trust.
Finally, Russell never reached the conclusion that the majority

reaches, i.e., that standing can exist under 8 502(a)(2) only if

all plan participants would benefit fromthe litigation.® In

3 The mpjority states in a footnote that there is one limted
(continued...)
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stead, it only held that a single plan participant, seeking

i ndi vidual recovery for extra-contractual damages payabl e di-
rectly to her, could not proceed with her |awsuit under 8§
502(a)(2). Russell, 473 U. S. at 134. Accordingly, the mgjority’s
hol di ng goes far beyond the hol ding of Russell.*

In Matassarin, the plaintiff Patricia Matassarin was, by virtue

of a qualified donestic relations order (the “QRO') entered into
as part of her divorce, a beneficiary in an enpl oyee stock owner-
ship plan (the “ESOP’) offered by G eat Enpire Broadcasting, Inc.
Mat assarin, 174 F.3d at 556. Matassarin's account, |ike that of
approxi mately sixty-seven other plan participants (nost were
term nated enpl oyees), was a segregated account. |d. at 556-57.

In May 1995, Great Enpire decided to pay |unp-sumdistributions

3(....continued)
exception to its holding that standi ng exists under
8 502(a)(2) only if all plan participants stand to benefit: when the
suit “seeks to vindicate the rights of the plan as an entity when
al l eged fiduciary breaches targeted the plan as a whole
. . . ." 'Majority Opinion, 6 n.16. The majority cites no cases in
support of this exception, nor does it explain how a court should
deternmine if an alleged fiduciary breach targeted the plan as a whol e.
Moreover, the plaintiffs in the present case appear to allege a breach
targeted at the plan as a whole when they claim that the defendants
“breached their fiduciary duties to the plaintiffs and the $uper $aver
Plan as a whole by failing to effectuate the tinely transfer of
plaintiffs’ account bal ances fromthe BEX Pl an as prom sed i n nunerous
representations to plaintiffs . . . .” Conpl. T 34.

“ The majority correctly notes that Russell distinguishes between
relief for individuals and relief for the plan as a whole. Mjority
Opi nion, 6-7. Russell does not, however, stand for the proposition that
the “plan as a whol e” is synonynous with “all participants of the plan,”
and several courts have rejected this definition of the “plan as a
whol e.” See Kuper v. lovenko, 66 F.3d 1447, 1453 (6th Cir. 1995); Kling
v. Fidelity Managenent Trust Co., 270 F. Supp. 2d 125-27 (D. WMass.
2003); see also Stock Market Volatility at 538-39.
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to the ESOP s segregated account holders. 1d. at 557. In accor-
dance with the terns of the QDRO G eat Enpire cal cul ated the

val ue of Matassarin’s account by using the stock price for G eat
Enpire shares on the date of Matassarin’s divorce. |d. at 559,
564. Subsequently, Geat Enpire concluded that Mtassarin was
not entitled to a distribution of benefits until the date of her
ex- husband’ s retirenent. See id. at 565. Matassarin sued the
ESOP' s fiduciaries, alleging, inter alia, that they breached
their fiduciary duties under ERI SA, that her account bal ance was
m scal cul ated, and that she was entitled to a distribution of her
benefits. See id. at 557, 563-70. The district court granted
summary judgnent in favor of the defendants, and this court
affirmed its decision in all respects. 1d. at 571. |In doing so,
this court stated that Matassarin’ s claimthat plan fiduciaries
had breached their duties by failing to conformthe ESOP to the
requi renents of the tax code, thereby jeopardizing the plan’s tax
qualified status, was properly brought under § 502(a)(2) because
it involved the interest of the plan as a whole. 1d. at 565-66.
Neverthel ess, the court found that this claimfail ed because
there were no damages. 1d. at 566. The court then stated that
Mat assarin’s remai ning fiduciary-breach clains under 8§ 502(a)(2)
“concern only her individual account or, at nost, those of the

si xty-seven Plan participants who were offered | unp-sumdistri bu-

tions.” 1d. Wile the court did not explain why this was so, it
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affirmed the district court’s grant of summary judgnent agai nst
Mat assarin on her 8 502(a)(2) clainms because she “failed to

all ege any way in which the defendants’ actions caused a |l oss to
the Plan as a whole as envisioned in 8§ 502(a)(2).” 1d.

Mat assarin, |ike Russell, is distinguishable fromthe pres-

ent case. First, Patricia Matassarin’s m ssion, specifically her
claimfor relief, sought only a distribution of her benefits to

her, whereas the plaintiffs in the present case only seek damages
that would be paid to the plan and then distributed within it to

i ndi vi dual plan accounts. Second, Mtassarin, |like Russell, did

not involve a dimnution of the plan’s assets, while the present
case does involve the alleged dimnution of the plan’s assets
held in trust. This follows fromthe fact that Mtassarin never
all eged that the total anmount of the plan’s assets was reduced by
any of the alleged fiduciary breaches, but instead cl ai ned that
several plan participants, who were also plan fiduciaries, bene-
fitted by being able to repurchase G eat Enpire shares at bel ow
mar ket value. See id. at 566-70. Third, Matassarin, unlike the
plaintiffs in the present case, did not claimthat the defendants
m shandl ed pl an assets causi ng damage to the plan as a whol e, but
rather alleged that various nenbers of the plan treated her
differently fromother plan nenbers and benefitted at her ex-

pense. See Kling v. Fidelity Managenent Trust Co., 270 F. Supp.

2d 121, 126 (D. Mass. 2003) (distinguishing Matassarin from a
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case simlar to the present one on the basis that Matassarin
involved a plaintiff “who had been treated differently than other

participants in the sane plan”). Finally, Mtassarin never

stated that standing can only exist under 8 502(a)(2) if every
pl an participant would benefit fromthe litigation. Accordingly,
the majority’ s hol di ng goes beyond the holding of Matassarin in
the sanme way that it goes beyond the hol ding of Russell.

B. All Cases That Are Directly on Point Permt Suits by a
Subset of Plan Participants Under 8§ 502(a)(2)

Wi |l e Russell and Matassarin are distinguishable fromthe
present case, several cases, including one circuit court case,
have been decided that are directly on point. 1In all of these
cases, courts that have consi dered whet her a subset of plan
participants can sue for a fiduciary breach under 8§ 502(a)(2)
have hel d that such suits are perm ssible, thereby reaching the
exact opposite conclusion fromthat reached by the majority.

For instance, the facts of Kuper v. lovenko, 66 F.3d 1447 (6th

Cir. 1995), are extrenely simlar to those of the present case.
Kuper, like the present case, involved a delay in transferring
assets of an individual account plan to a takeover enpl oyer.

I n Kuper, Quantum Chem cal Corporation (“Quantuni), which

mai nt ai ned a benefits plan for its enployees with 401(k) and
ESOP conponents, sold one of its divisions to Henkel Corpora-
tion. As part of the sale, Quantum and Henkel agreed to a

trust-to-trust transfer of the plan assets of those Quantum
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enpl oyees who woul d work for Henkel after the sale date. I1d.
at 1450-51. The transfer took eighteen nonths, and during this
period the price of the Quantum stock held in the ESOP declined
nearly eighty percent. 1d. According to the plaintiffs (the
subset of Quantum pl an partici pants whose plan assets were
transferred), the Quantum fiduciaries were responsible for the
del ay and breached their fiduciary duties by not diversifying
or liquidating the plaintiffs’ ESOP assets in order to mnimze
the harm caused by the delay. The defendants responded that
the plaintiffs could not sue themfor relief under § 409 be-
cause the plaintiffs only conprised a subset of the Quantum
plan’s participants. The Sixth Grcuit disagreed, stating:

We conclude that plaintiffs’ position that a subclass of Plan
participants may sue for a breach of fiduciary duty is cor-
rect. Defendants’ argunent that a breach nust harmthe

entire plan to give rise to liability under [8§8 409] would
insulate fiduciaries who breach their duty so long as the
breach does not harmall of a plan’s participants. Such a
result clearly would contravene ERISA's inposition of a

fiduciary duty that has been characterized as “the highest
known to | aw.”

Kuper, 66 F.3d at 1453.° Sinmilarly, in Kling, the court stated:

> The majority suggests that Kuper is internally inconsistent because
it rejects the concept that the “entire plan” nust be harned but all ows
the litigation to proceed on the basis that “the plan as a whol e” woul d
benefit. Maj ority Opinion, 8. Kuper is not inconsistent. When
rejecting the claim that the “entire plan” nust be harmed for the
litigation to proceed, the court was rejecting the claimthat all plan
participants, as opposed to a subset of plan participants, nust stand
to benefit fromthe litigation in order for it to proceed. See Kuper,
66 F.3d at 1453-54. Conversely, when the court later stated that
allowing the litigation to proceed would “benefit the Plan as a

(continued...)

18



[ The plaintiff] seeks a renmedy for only a subset of the plan
participants [under § 502(a)(2)] . . . . [The plaintiff] does
not sue on behalf of the Plan . . . . That the harm all eged
did not affect every single participant does not alter this
conclusion. To read such a requirenent into 8 409 that the
harm al | eged nust affect every plan participant would .
“Insulate fiduciaries who breach their duty so long as the
breach does not harmall of a plan’s participants.”

Kling, 270 F. Supp. 2d at 125-27 (citing Kuper, 66 F.3d at 1453).
The Eighth Crcuit |ikew se has noted that it would “not hesitate

to construe ‘losses to the plan’ in [8 409] broadly in order to

further the renedial purposes of ERISA . . . .” Physicians

Heal t hChoice, Inc. v. Trs. of Auto. Enployee Benefit Tr., 988

F.2d 53, 56 (8th Gr. 1993). Additionally, one comment ator,
argui ng that a subset of plan participants should be allowed to
bring a fiduciary breach suit under 8 502(a)(2), has witten:

If the federal court rules that a fiduciary breach

3(...continued)

whole[,]” it did not (and could not) nean that every individual plan
account benefitted, but instead likely meant that the total plan assets
woul d benefit by allowing the |litigation to proceed. The najority al so
states that Kuper's rejection of the “entire plan” requirenment may be
di ctum because of its holding that the plan nmet the “plan as a whol e”
test. Maj ority Opinion, 8. Kuper's rejection of the “entire plan”
requi rement was not dictum because it was essential to the court’'s
decision (i.e., had the court accepted the defendants’ argunent that the
litigation could only proceed if all plan participants stood to benefit,
it could not have ruled as it did). See Gochicoa v. Johnson, 238 F.3d
278, 287 n.11 (5th Cr. 2000) (“A statenment shoul d be considered di ctum
when it could have been deleted w thout seriously inpairing the
anal yti cal foundations of the holding--[and], being peripheral, may not
have received the full and careful consideration of the court that
uttered it." (internal quotation marks omitted)); see also MlLellan v.
M ssi ssi ppi _Power & Light Co., 545 F.2d 919, 925 n.21 (5th Cir. 1977).
Accordingly, the Sixth Circuit clearly concluded i n Kuper that a subset
of plan participants could sue for a breach of fiduciary duty under 8§
502(a)(2)--a conclusion that the majority’s holding woul d prohibit. See
Kuper, 66 F.3d at 1453.
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affecting fewer than all of the plan’s participants can
only be renedi ed under section 502(a)(3) [and not under
section 502(a)(2)], the limted traditional equitable
remedi es avail abl e under this section may | eave this
subset of participants without any relief at al
Such a result--a fiduciary breach with no
ava|lable remedy--nullifies the fiduciary
responsibility provisions of ERISA. Such an
interpretation sends a clear signal to the enpl oyee
benefits community that enployers may disregard their
statutory obligations with inpunity. The |ong-term
policy consequence is likely to be a significant
underm ning of the effectiveness of 401(k) plans in
providing retirenent incone security.

Stock Market Volatility at 538-309.

By permtting suits by a subset of plan participants under

8§ 502(a)(2) for damages payable to the plan to proceed, this
court would ensure that plan participants are not |left w thout a
remedy when plan fiduciaries harmthe plan by breaching their
duties.® For this reason, and because no authority supports the
majority’s denial of standing to the plaintiffs, | would find
that the plaintiffs have standing to pursue their clainms under

§ 502(a)(2).

C. The District Court Erred by Requiring Exhaustion of Adm nis-
trative Renedi es

Because | would find that the plaintiffs have standing to sue

¢ The mpjority contends that denying standing to the plaintiffs would
not foreclose clainmse by them against the plan's fiduciaries for
violating their duties, since standing could still exist under §
502(a)(3). Majority Opinion, 9. However, a plan participant can only
sue for equitable relief under 8§ 502(a)(3), whereas a plan partici pant
can sue for nonetary relief under § 502(a)(2). See 29 U S.C. 1109(a);
Mertens v. Hewitt Assocs., 508 U S. 248, 255 (1993). Accordingly, as
the mpjority notes, 8§ 502(a)(3) would deny the plaintiffs the particular
remedy they desire. Majority Opinion, 9.
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under 8§ 502(a)(2), | nust address the district court’s hol ding
that the plaintiffs’ § 502(a)(2) clains should be dismssed for
failure to exhaust administrative remedies.” | find that the
plaintiffs, asserting breaches of fiduciary duty rather than
maki ng benefits clainms, were not required to exhaust adm nistra-
tive renmedi es before pursuing their 8 502(a)(2) clains in federal
court.

ERI SA does not require the exhaustion of admnistrative rene-
dies before a plan participant can file a lawsuit. Neverthel ess,
8§ 503 of ERI SA does require plans to have procedures in place for
the review of benefits clains brought by plan participants. See
29 U.S.C. 8 1133. Inline with § 503, this court has held that a
plaintiff nust exhaust her adm nistrative renedi es before bring-

ing a benefits claimin federal court. Chailland v. Brown &

Root, Inc., 45 F.3d 947, 950 n.6 (5th G r. 1995); Denton v. First

Nat'|l Bank of Waco, Tex., 765 F.2d 1295, 1301-02 (5th Cr. 1985).

This court has never held, however, that a plan participant nust
exhaust her adm nistrative renedies before bringing a fiduciary
breach claimin federal court, and the rationale for requiring

t he exhaustion of adm nistrative renedi es regarding benefits

cl aims does not apply to fiduciary breach clains.?

" The majority does not address this issue because it di sposes of the

plaintiffs’ § 502(a)(2) clainms for a | ack of standing.

8 Inits opinion, the district court cited Simmons v. WIllcox, 911
F.2d 1077, 1081 (5th Cir. 1990), for the proposition that this circuit
(continued...)
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When a plan participant files a claimfor benefits with a plan
pursuant to 8 503 of ERISA, the plan reviews her claimand de-
ci des whether or not to pay her the benefits, a process that,
according to this court, mnimzes the nunber of clains filed in

f ederal court. See Hall v. Nat'l Gypsum Co., 105 F.3d 225, 231

(5th Gr. 1997). This court has stated that the common | aw
exhaustion requirenent in this circuit “presuppose[s] that the
grievance upon which the lawsuit is based arises from sone action
of a plan covered by ERI SA, and that the plan is capabl e of
providing the relief sought by the plaintiff.” Chailland, 45
F.3d at 950. This court has al so stated that when the action
arises fromsone entity other than the plan and the plan is
i ncapabl e of providing relief, exhaustion “would nake absol utely
no sense and would be a hollow act of utter futility.” 1d.
When a plan participant brings a fiduciary breach claim the
pl an cannot pay the requested damages to the participant, as it
could with a benefits claim since 8 410 of ERI SA prohibits a

plan fromrelieving a fiduciary of liability for a breach of her

§(...continued)

has held that exhaustion of adnministrative renedies is required for
fiduciary breach claims. 1In fact, in Sinmons, this court held that the
plaintiff's “fiduciary breach” claimwas actually a disguised benefits
claim and it therefore concluded that the plaintiff could not avoid §
503’ s exhaustion requirenent by nmislabeling it as a fiduciary breach
claim In the present case, the plaintiffs have not requested the
distribution of any benefits, but have only raised a pure fiduciary
breach claimfor danages to the plan. Therefore, because this case does
not involve a disguised benefits claim but instead involves a
legitimate fiduciary breach claim Sinmons is inapplicable.
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duties. See 29 U S.C. 8 1110. Mreover, ERI SA has no procedure
for the review of fiduciary breach clainms. Accordingly, the
district court’s holding neans that the plaintiffs can only file
their fiduciary breach suit after exhausting a review process
that does not exist in order to recover damages that the plan
cannot pay. This is precisely the type of “hollow act of utter

futility” that this court described in Chailland. Chailland, 45

F.3d at 950-51. Because an exhaustion requirenment of this sort
is not required by statute or by case |law, and because it woul d
serve no purpose, | would find that the district court erred when
it dismssed the plaintiffs’ 8 502(a)(2) clains for failure to
exhaust adm nistrative renedi es.

D. Concl usion

| agree with the majority that the plaintiffs have failed to
state a claimagainst Towers Perrin. But | would hold that the
plaintiffs have standing to pursue their fiduciary breach clains
under 8§ 502(a)(2) of ERISA. | would also find that the district
court erred by dismssing the plaintiffs’ § 502(a)(2) clains for
failure to exhaust admnistrative renedies. Accordingly, | would
reverse the judgnent of the district court dism ssing the plain-
tiffs’ 8§ 502(a)(2) clains against the defendants other than

Towers Perrin.
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