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Maurice Montgonery appeals his enhanced sentence, which the
district court inposed based on a finding of three prior violent
felony convictions. Persuaded that his prior conviction under a
Texas retaliation statute does not qualify as a violent felony we
vacate the sentence and remand.

I
Appel I ant pl eaded guilty to possession of a firearmby a fel on

inviolation of 18 U.S.C. §8 922(g)(1).! At sentencing, he objected

! The second count in the indictnent, possession of the firearmw th an
obliterated serial nunber in violation of 18 U . S.C. § 922(k), was apparently
dropped as part of the plea agreenent.



to being classified as an arned career crimnal, which requires
three prior “violent felonies” for sentence enhancenent purposes as
per 18 U S.C. 8 924(e). He maintained that one of his prior three
convictions, a Texas conviction for retaliation, did not qualify as
a violent felony.? The district court overruled this objection
and, based on the presentence report, sentenced Appellant to 15
years in prison, which is the mninmum prescribed by 8§ 924(e), as
i npl emented by U S.S.G § 4Bl. 4.

Appel lant’ s retaliation conviction stenmed froman i nci dent on
August 6, 1993, when an officer on routine patrol observed
Appel lant wal king with two other nen. As the officer drove past
them Appellant yelled, “Wy the fuck are you sweating us?” The
of ficer got out of his car, saying he wanted to talk to the three
men, but they continued wal king. Wen the officer noved in front
of them they tried to walk past him One of the three said, “W
are just walking down the street. You can’t stop ne nother
fucker.” The officer confronted Appellant, eventual ly | ed hi maway
from the group toward his patrol car, and handcuffed him The
officer instructed the other two nen to stand still and keep their
hands in view, but they refused to obey. One approached the
officer wwth his hands in his pockets and the other ran fromthe

scene.

2 According to the presentence report, Appellant’s three prior convictions
were for retaliation, burglary of a habitation, andinjury to a child. Appellant
does not contest that the latter two are violent felonies.
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The man who had fled returned to the scene acconpani ed by his
mot her, and identified hinmself as Rodney Mntgonery, Appellant’s
br ot her. Both Rodney and his nother were |loud and causing a
di st ur bance. Rodney becane involved in an altercation wth one
officer and was restrained. The officers decided to release

Appel lant and told himthat he was not going to be arrested. As

Appel | ant began to wal k off, he began to yell and said, “I’m not
going to put up with this shit any nore. |1’mgoing to put a hole
in you nother fuckers next tinme | get a chance.” Appellant was

then arrested for threatening the officers and | ater charged. The
Texas indictnment stated that

[ Appel lant] did intentionally and know ngly
threaten [to nmurder four individuals] in
retaliation for and on account of [their]
service [as Plano police officers], and said
threat was nade by [Appellant] verbally

stating to [then]: “I’m not going to put up
wth this shit anynore. |’"m going to put a
hole in you nother fuckers next tinme | get a
chance.”

In the instant appeal, Appellant renews his objection to the
district court’s sentence for the 8§ 922(g) (1) violation (felon-in-
possession-of-a-firearn), arguing that his prior conviction for
retaliation is not a “violent felony” so as to warrant an enhanced
sentence under 8§ 924(e). Appel l ant al so asserts that his Sixth
Amendrent rights were violated by the application of the § 924(e)

sent ence enhancenent.



A
W review a district court’s interpretation of a sentence
enhancenent provision de novo.? The district court enhanced
Montgonmery’s sentence under 18 U S.C. 8 924, the Arned Career
Crimnal Act (“ACCA’), as inplenented by U S.S.G 8§ 4B1.4.% The
ACCA inposes a mandatory mninmum fifteen-year sentence on a
def endant who has been convi cted under the fel on-in-possessi on-of -
a-firearm statute® and who has three prior violent felony
convictions.® A “violent felony” is any crinme punishable by
i nprisonnment for a term exceedi ng one year that
(I') has as an elenent the use, attenpted use,
or threatened use of physical force against
t he person of another; or
(ii) is burglary, ar son, or extortion,
i nvol ves use of explosives, or otherw se
i nvol ves conduct that presents a serious
potential risk of physical injury to another.’
In Taylor v. United States,® the Suprene Court addressed

whet her a prior conviction qualified as one of the enunerated

of fenses--specifically burglary--in Subsection (ii). The Court

8 United States v. Hi nojosa, 349 F.3d 200, 204 (5th Gr. 2003); United
States v. Wlliams, 120 F.3d 575, 578 (5th Cr. 1997).

4 See US.S.G § 4B1.4 cnt.; H nojosa, 349 F.3d at 204.
518 U.S.C. § 922(9).

18 U.S.C. § 924(e)(1).

718 U.S.C. § 924(e)(2)(B).

8 495 U.S. 575 (1990)



hel d that “8 924(e) mandates a formal categorical approach, | ooking
only to the statutory definitions of the prior offenses, and not to
the particular facts underlying those convictions.”?® I n ot her
words, “the only plausible interpretation of 8 924(e)(2)(B)(ii) is
that, like the rest of the enhancenent statute, it generally
requires the trial court to look only to the fact of conviction and
the statutory definition of the prior offense.”® However, this so-
call ed “categorical approach” is subject to exception: it “may
permt the sentencing court to go beyond the nere fact of
conviction in a narrow range of cases where a jury was actually
required to find all the elenents of [the prior violent felony in
guestion].”! |In reaching its conclusion, the Taylor court noted
that “Congress intended the sentencing court to look only to the
fact that the defendant had been convicted of crinmes falling within
certain categories, and not to the facts underlying the prior
convi ctions. "2

Appel | ant contends that his prior retaliation conviction does
not qualify under either Subsection (I) or Subsection (ii) of the
violent felony definition. W agree.

B

°1d. at 600.
0 1d. at 602 (enphasis added).
1od.

2 1d. at 600.



We first exam ne whether Appellant’s retaliation conviction
qual i fies under Subsection (I) (the “Force C ause”) of the violent
felony definition, which requires that the crinme have “as an
el ement the use, attenpted use, or threatened use of physical force
agai nst the person of another.”?3

Gui ded by our recent decision in United States v. Cal deron-
Pena, * we apply the categorical approach of Taylor and | ook solely
to the statutory elenents to ascertain whether a retaliation
conviction satisfies the Force Clause. W allowfor an exam nation
of the indictnent only to “pare down” the statute--that is, to
deci de under which branch of a disjunctive statute a defendant’s
conviction falls.? I n Cal deron-Pena, we deployed this form
categorical approach in confronting a sentencing guideline that
contains “elenent of” and “force” | anguage identical to that in the
Force O ause.!® The sanme analysis controls here.

The Texas crimnal retaliation statute provides, in relevant

part, that “[a] person commts an offense if he intentionally or

1318 U S.C. § 924(e)(2)(B)(i).
14 383 F.3d 254 (5th G r. 2004) (en banc).
15 1d. at 258-59.

6 Cal deron-Pena, 383 F.3d at 256 (5th Cr. 2004) (applying US. S G
§ 2L1.2 and determ ning whether prior conviction “‘has as an el enment the use,
attenpted use, or threatened use of physical force against the person of
another’” (quoting U S.S.G 8 2L1.2 cnt. n.1(B)(ii) (2001)); see also U S. S. G
8§ 2L1.2(b)(1)(A)(ii). On a nunber of recent occasions we have held that a
particul ar prior conviction does not constitute a “crinme of violence” under §
2L1.2. See, e.g., United States v. Val enzuela, 389 F.3d 1305 (5th G r. 2004);
United States v. Rodriguez-Rodriguez, 388 F.3d 466 (5th Gr. 2004); United States
v. Vargas-Duran, 356 F.3d 598 (5th Cr. 2004) (en banc).
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knowi ngly harnms or threatens to harm another by an unlawful act

inretaliation for or on account of the service or status of
another as a . . . public servant.”! In turn, “harnf is defined
as “anyt hi ng reasonably regarded as | oss, disadvantage, or injury,
including harm to another person in whose welfare the person
affected is interested.”18

Referring to this sane retaliation statute, we recently held
in United States v. Acuna-Cuadros, applying Calderon-Pena’ s
categorical approach, that it “plainly does not have as an el enent
t he use, attenpted use, or threatened use of physical force.”!® As
we explained, “[n]Jo portion of the statute itself requires physical
force. Al t hough, as a matter of sinple logic, the offense can
i nvol ve the application of physical force, it need not involve
physical force to maintain a conviction.”?® In light of Acuna-
Cuadros, the Force Clause will not support the enhancenent in this
case. W turn next to Subsection (ii).

C

Under Subsection (ii), a “violent felony” is “any crine .

that is [one of several enunerated of fenses] or otherw se invol ves

conduct that presents a serious potential risk of physical injury

17 Tex. PenaL CoDE ANN. 8§ 36.06(a) (1) (A).
8 TeEX. PeENaL CopE ANN. 8§ 1. 07(25).
19 385 F.3d 875, 878-79 (5th Cir. 2004) (applying U S.S.G § 2L1.2).

20 ]d.



to another.”?? Because the enunerated offenses are not at issue
here, we proceed to the residual clause (or “Qtherwi se C ause”).
1

We take a formal categorical approach to the O herw se C ause,
as we now explain. Taylor itself addressed the enunerated of f enses
in Subsection (ii) and there is no reason that it should not apply
--viewed through the Cal deron-Pena filter--with equal force to the
O herwi se Clause, which is located at the end of the enunerated
list. In Taylor, the Court reasoned that, read in the context of
Subsection (1), which “defines ‘violent felony’ as any crine
puni shabl e by inprisonnment for nore than a year that ‘has as an
elenment’--not any crine that, in a particular case, involves--the

”

use or threat of force,” Subsection (ii)’'s reference to burglary
“nost likely refers to the elenents of the statute of conviction,
not to the facts of each defendant’s conduct.”?> G ven that, as per
Tayl or (and Cal deron-Pena), we can only look to the pared down
statute under which the prior conviction occurred to determne if
it “is burglary,” we simlarly can only ook to the statute to
determne if it “invol ves conduct that presents a serious potenti al

ri sk of physical injury to another.”?

Qur case law interpreting the O herwi se C ause supports this

21 18 U.S.C. 8§ 924(e)(2)(B)(ii).
22 Taylor, 495 U.S. at 600-01.

23 18 U.S.C. § 924(e)(2)(B)(ii).



approach. In United States v. Martinez, for exanple, we held that
a prior conviction for attenpted burglary did not qualify under the
O herwi se C ause and, therefore, was not a violent felony.? W
reasoned as foll ows:

[ U nder Texas | aw a def endant may be convi cted
of attenpted burglary w thout having entered
any building, and wthout being in the
vicinity of any building. Indeed, a defendant
who had taken steps which “tended to effect
the commssion of a burglary” could be
arrested far fromthe target of the burglary
and still be convicted of the attenpt. Thus,
at |least as defined by Texas law, the fact
that the defendant did not conplete the
burglary offense does indeed reduce the
potenti al risk of injury to ot hers.
Accordingly, we hold that a conviction under
Texas law for attenpted burglary does not
qualify as a sentence-enhancing “violent
felony” under the | anguage of
§ 924(e)(2)(B)(ii).=

In other words, it was possible to commt the prior offense wthout
enpl oying conduct that entailed a serious potential risk of
physi cal injury.

Later, in United States v. Wllians, we held that a crim nal
statute prohibiting the inducenent of a mnor to commt sodony
satisfies the Oherwise Clause given that any violation of the

statute entails a serious potential risk of physical harm?2® In

24 United States v. Martinez, 954 F.2d 1050 (5th Cr. 1992).
%5 1d. at 1054 (footnote onmitted) (enphasis added).

26 120 F.3d 575, 579 (5th Cir. 1997) (“Unlike attenpted burglary [as in
Martinez], which may be committed miles from the targeted premises and the
persons in it, the former 1925 Tex. CR'M STAT. 535(b) requires interaction with
the victim . . . In light of the intended victims youth, there is a
significant li kel i hood that the per pet r at or would succeed in enticing the victim
into a situation that woul d produce viol ence.”).

9



reaching this conclusion, we noted that “we generally do not | ook
to the specific facts underlying the conviction” and, instead, we
| ooked directly to the | anguage of the statute:

[A]s proscribed by fornmer 1925 Tex. CRIM STAT.

535(b), “for any person with | ascivious intent

to entice, allure, persuade, or invite’” a

child wunder age 14 for the purpose of

comm tting sodony, or the other listed acts,

is a scenario that, as described in 18 U. S.C.

8§ 924(e)(2)(B)(ii), “involves conduct that

presents a serious potential risk of physical

injury to another”.?
Al t hough ultimately we held that the Texas of fense qualified under
8§ 924(e), our analysis was rooted in whether conduct involved in
the crinme, as set forth in the statute, necessarily presents a risk
of physical harm

Al of this does not, of course, nean that the statute nust

have as an el enent either physical injury or the risk of physical
injury, but rather that violation of the statute necessarily
entails a serious potential risk of physical injury. |ndeed, there
is no “elenent of” language in the residual clause and, as we
pointed out in an anal ogous context, “[a]ccepting [the] argunent

that we nust confine ourselves to the statutory elenents of the

crime would render the residual clause a nullity.”2 Furthernore,

771 d.

28 United States v. daiborne, 132 F.3d 253, 255 (5th Cr. 1998). In
Cl ai borne, we applied the residual clause of the “crine of violence” definition
in § 4B1.2, which contains |anguage identical to the Oherwi se Cause of
§ 924(e). Id. at 254; see also United States v. Serna, 309 F.3d 859, 864 (5th
Cr. 2002) (“The ACCA enpl oys identical |anguage to define ‘violent felony' as
t he sentencing guidelines use to define ‘crinme of violence.” Conpare 18 U. S. C.
§ 924(e)(1) with U.S.S.G § 4Bl1.2(a).”); cf. United States v. Charles, 301 F.3d
309, 311-12 (5th Gr. 2002) (en banc) (prohibiting conflation of separate
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physical injury need not have, in fact, resulted.? Thi s
underscores the fact that it is not the conduct in the particular
case, but the statute under which the defendant was convicted that
is the touchstone for the potential risk inquiry.
2

Appl yi ng the formal categorical approach to determ ne whet her
a prior conviction qualifies as a violent felony under the
O herwise Clause we now turn to the Texas statute at issue. As
previously nentioned, the Texas crimnal retaliation statute is
triggered when soneone “intentionally or knowingly harns or
threatens to harm another by an unlawful act . . . in retaliation
for or on account of the service or status of another as a .
public servant.”3 |t is clear that there are nunerous ways that
this statute can be violated without posing a significant risk of
physi cal harm For exanple, the statute could be violated by
soneone threatening a police officer wwth financial or reputational
harm This is in contrast tothe statute in Wllians crimnalizing
i nducenent of a mnor to commt sodony, any violation of which

invol ved acts that necessarily entailed a significant risk of

definitions of “crinme of violence”--as contained in U S.S.G § 4Bl1.2(a) and 18
U S.C. 816--given divergent underlying | anguage).

2 See WIlliams, 120 F.3d at 578 (“This risk to another is inherent in
Wl lianms’ prior felony conviction, regardl ess of the fact that he never actually
had to have contact with the child, or even be alone with the child, to violate
the state crimnal statute.”).

30 Tex. PenaL CooE ANN. 8 36.06(a) (1) (A).
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physi cal harm 3!

Here, the nere act of a verbal threat--while sufficient for a
retaliation conviction--does not necessarily carry with it a risk
of physical harm The Governnent essentially argues that the act
of threatening poses such a risk in the sane way that vyelling
“fire” in a crowded theatre woul d. This argunent is unavailing
because, as nentioned, the retaliatory action threatened agai nst
the police officer need not have i ncl uded a physi cal -ri sk-produci ng
act--nerely an unlawful act (e.g., enbezzlenent would do). Thus,
there wll not necessarily be a knee-jerk reaction to such threats.

1]

Appel lant’s prior conviction for retaliation does not qualify
as a violent felony under 8§ 924(e) and the sentence nust be
vacat ed. In light of this conclusion, we need not address the
impact of the Suprene Court’s recent Booker decision® on
Appellant’s alternative argunment that the sentence enhancenent
violated his Sixth Anmendnent rights.

The sentence i nposed by the district court is VACATED and the

case i s REMANDED for resentencing.

81 See Wlliams, 120 F.3d at 579. In WIllianms, we placed sone wei ght on
t he heightened risk that necessarily resulted given that, under the statute at
issue, the victimwas by definition a child. Id. at 578-79. This factor is

obvi ously not present here.

82 United States v. Booker, 125 S.Ct. 738 (2005).
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