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The Plaintiff tire conpanies sued Robert M *“Bob” Hubbard,
seeking to hold himliable for the debt of his conpany, Hubbard
Enterprises, Inc. (“HElI”), atire wholesaler. After a bench trial,
the district court held that the evidence did not support the
Plaintiffs’ contention that Hubbard used HEI as a corporate shamto
defraud creditors, refused to hold Hubbard personally liable for

HEl's debts, and entered a take-nothing judgnent. The Plaintiffs



have appealed. In this fact-intensive case, we are bound by the
clearly erroneous standard of review, which is particularly
inportant on the question of Hubbard's intent to defraud.
Accordi ngly, we are persuaded that the district court commtted no
reversible error in concluding that, under Texas law, HEl's
corporate veil should not be pierced to reach Hubbard' s personal
assets. W therefore affirm
I

Ri made Ltd. (“Rinade”) and Gait Ltd. (“Gait”) are Swss tire
manuf acturers that supply tires to Pneus Acqui, S.p.A (“Pneus
Acqui”), an Italian tire distributor and whol esaler (collectively,
the “Plaintiffs”). One of Pneus Acqui’s custoners was Bob Hubbard
and his business, HEl, a Tennessee corporation with its princi pal
pl ace of business in Fort Wrth, Texas. Hubbard, who was the
presi dent, sole shareholder and director of HElI during its rather
brief existence, sold tires in Texas and surroundi ng states.

Pneus Acqui sold HEI tires on credit from 1998 to 2001. It
negotiated ternms with Hubbard al one and shipped tires from Europe
to Texas under standard invoices generated by Gait and R nmade.
The Plaintiffs required that Hubbard maintain a standard | etter of
credit for a fixed anpbunt that could be drawn on in the event that
he failed to make a paynent. Hubbard opened a $350,000 letter of
credit (the “Letter”) with First Tennessee Bank (“First Tennessee”)
in April 1998, which the Plaintiffs allowed him to reduce to

$150, 000 a year | ater.



A

On June 20, 2000, Hubbard directed an HElI enployee to emi
Ri made and ask if HElI could cancel its Letter. Rinade refused the
request, as HEl owed Ri nmade about $300,000 at the tine. As of
August 31, 2000, all invoices fromthe beginning of the business
relationship between the Plaintiffs and HElI, totaling over $4.3
mllion, had been paid in full. Shortly thereafter, HEl began to
fail to make paynents, but Hubbard induced the Plaintiffs to
continue providing tires by prom sing that he woul d use the profits
fromthese newtires to pay overdue invoices.

On January 30, 2001, Pneus Acqui enployee Loretta Ferrarin
emai | ed Hubbard to request that he increase HEI's Letter to
$400, 000 because the outstanding balance had reached over $1
mllion. Unknown to the Plaintiffs, however, their bank, SG Ruegg
Bank SA (“SG Ruegg”), had informed First Tennessee that the Letter
was no | onger required. Accordingly, First Tennessee cancel ed the
Letter and infornmed Hubbard of the cancellation by fax the day
before Pneus Acqui sent its email. Hubbard responded to Pneus
Acqui by stating that he could not increase the Letter; as Hubbard
testified, he knewthe Letter had been cancel ed but did not nention
this fact to Pneus Acqui. Hubbard testified that he never intended
to mslead the Plaintiffs, and that he nmade no effort to concea
the Letter’s cancellation. Further tire shipnents to Hubbard were
still acconpanied by invoices stating they were covered by the

Letter.



On April 24, still believing the Letter to be in place,
Ferrarin again wote to Hubbard to state that, because HElI owed
nearly $700,000 and had a Letter for only $150,000, future
shi pnents woul d have to be paid for upon receipt. Sonetine in My
or June, the Plaintiffs finally learned from SG Ruegg that the
Letter had in fact been canceled, at which point they stopped
sellingtiresto HElI. Ferrarintestifiedthat the Plaintiffs never
woul d have nade the on-credit sales to HEl between January and June
2001 had they known that the Letter had been cancel ed.

On August 30, after HEl had failed to pay down its overdue
i nvoi ces, and knowing the Letter was no nore, Ferrarin net with
Hubbard in Texas to discuss resolution of the outstandi ng bal ance.
At the neeting, Hubbard signed summaries that reflected HEl's debt
of $227,922.68 to Rimade and $224,647.51 to Gait. Hubbard al so
signed a letter stating that he was giving Ferrarin six post-dated
checks totaling $105,000 to begin a paynent plan. Only two of the
checks were honored, however, as Hubbard later instructed First
Tennessee to stop paynent on the renmaining four.

At the tinme the conplaint was filed in this matter, HEl and
Hubbard stipul ated t hat HEl owed the Plaintiffs $359, 052 (excl usive
of interest) -- and this is where the bal ance stood in July 2003.
In sum in the course of their dealings, the Plaintiffs sent tires
to HEl that were invoiced for a total of nearly $6 mllion, all of
which HElI either paid for or returned, with the exception of the
$359, 000 worth of tires at issue in of this litigation.

4



B

Hubbar d al so had extensive i nvol venents wi th a nunber of ot her
busi nesses owned and operated by Hubbard and his relatives
(collectively the “Hubbard Businesses”), nost of which sell and
resell tires in Texas.!? Hubbard and his sons, through their
controlling interests, caused the Hubbard Busi nesses to engage in
a variety of questionabl e business practices, including: 1) making
| oans to each other that were never collected; 2) renting property
to each other wthout <collecting the full rents; and 3)
overextending credit to each other.

O particular relevance to this case, between Cct ober 2000 and
June 2001, the tinme when HEI was running up its debt to the
Plaintiffs, HEl transferred over $1 mllion in assets, including
the Plaintiffs’ tires, to Tire Dealers Wrehouse (“TDW), a
corporation owned and operated by Hubbard’s sons. From April to
August 2001, HEl transferred over $1.4 mllion in inventory to TDW
on credit. TDWpaid several hundreds of thousands of dollars to
HElI during the first three quarters of 2001, but was unable to

continue paying its debts thereafter. TDWceased doi ng busi ness as

of March 2003, and sold all its assets to various entities,
i ncl udi ng ot her Hubbard Busi nesses. TDWstill owes HElI over $1.9
mllion, and it is making paynents to HEl's secured creditor.

1n the light of the stipulations in the parties’ Joint

Pretrial Order, there is no dispute as to Hubbard’'s involvenent in
t he Hubbard Busi nesses, or in the Hubbard Busi nesses’ activities.
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Hubbard never caused HEl to so much as issue a demand |etter
to TDW which is the only business to which HEl “overextended”
credit -- though he did file a security interest for HEl against a
TDW | ease. Hubbard al so never told the Plaintiffs that he was
selling tires on credit to his sons’ conpany, or that he was nmaki ng
no efforts to collect on those sales. Ferrarin testified that the
Plaintiffs never woul d have conti nued maki ng sales on credit to HE
if they had known about Hubbard’s dealings with TDW

According to Reginald Parr, the Plaintiffs’ accounting expert,
HEl was al ways i nsol vent by sone definition during its short |ife,
and it owed Hubbard over $400,000 at the time of the trial.
Because HEI was a subchapter S corporation, its inconme was taxed as
Hubbard’ s i ncone, though Hubbard never received distributions as a
shar ehol der . He did receive salaries of $88,000 in 2000 and
$64, 000 in 2001, as well as rental income from  TDW (from his stake
in Berry Street Properties, a Hubbard Business).

C

On COctober 8, 2002, the Plaintiffs sued HElI and Hubbard,
charging that HEl breached its contract and that “HEl is the alter
ego of Hubbard who used HEI to defraud Plaintiffs.” In June 2003,
the Plaintiffs noved for sunmary judgnent (which notion they |ater
suppl enent ed) and Hubbard noved for partial summary judgnent on the
sol e question of his own personal liability. In July, the district
court denied the Plaintiffs | eave to anend their conplaint with new
counts based on new evidence from di scovery.
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The district court then partially granted the Plaintiffs
summary judgnent, entering judgnent against HEl in the anount of
$359, 052, plus interest and costs. It also denied the opposing
nmotions for summary judgnent on the veil piercing issue. Hubbard
then stipul ated that HElI ceased doi ng busi ness i n Novenber 2002 and
had di sposed of all its assets at that tine.

The case proceeded to a one-day bench trial in Novenber 2003
on the issue of whether Hubbard had used HEI to defraud the
Plaintiffs, thereby warranting veil piercing. The Plaintiffs
called Ferrarin, Parr, and Hubbard. The defense called only
Hubbard. The district court restated each of the five contested
issues of fact from the Joint Pretrial Oder and then orally
announced that it was ruling for Hubbard in each instance w t hout

maki ng any specific findings.? It then issued a brief Oder,

2The jointly stipulated contested findings of fact were:

1. Whether Hubbard used HEI to defraud the

Plaintiffs by convincing them to sell HEl
tires when Hubbard knew HElI would never pay
for them

2. \Whether Hubbard continued to order and
accept tires fromthe Plaintiffs while know ng
HEl coul d and woul d not nake paynent;

3. Whet her Hubbard caused HElI to sell tires on
credit to TDW despite knowi ng that TDW woul d
never be able to pay;

4. \Whet her the Hubbards and Hubbard Busi nesses
routinely failed to foll ow “regul ar conmerci al
busi ness practices”;

5. Wiet her Hubbard engaged in a strategy of
7



stating that the Plaintiffs should be denied recovery because it
could not find in their favor by a preponderance of the evidence as
to any of the contested issues. The Plaintiffs tinely appeal ed.
I

The Plaintiffs contend that the evidence presented at trial
establ i shes as a matter of |awthat Hubbard used HElI to defraud the
Plaintiffs in two ways: by fraudulently m srepresenting to the
Plaintiffs the status of the Letter, and by transferring HEl’s
assets to TDWin fraudul ent sales such that HEl woul d be unable to
pay either the balance owed or the judgnent. As such, the
Plaintiffs argue, the district court erred in not piercing the
corporate veil and hol ding Hubbard personally liable for HElI's
debt s.

W reviewthe district court’s conclusions of |aw de novo and

its findings of fact for clear error. Joslyn Mg. Co. v. Koppers

Co., 40 F.3d 750, 753 (5th Gr. 1994). The clearly erroneous
st andard does not apply to factual findi ngs nade under an erroneous

view of the controlling |aw Maritrend, Inc. v. Serac & Co.

(Shipping) Ltd., 348 F.3d 469, 470 (5th Gr. 2003).

Under Texas law, “there are three broad categories in which a

court may pierce the corporate veil: (1) the corporation is the

defrauding creditors by wusing the Hubbard
Busi nesses to acquire assets on credit and
then selling the assets to other Hubbard
Busi nesses, | eavi ng creditors W t hout
recour se.



alter ego of its owners and/ or sharehol ders; (2) the corporationis
used for illegal purposes; and (3) the corporation is used as a

sham to perpetrate a fraud.” W _ Horizontal Drilling v. Jonnet

Enerqgy Corp., 11 F.3d 65, 67 (5th Gr. 1994). The Texas Busi ness

Corporations Act sets additional requirenents for piercing the
corporate veil in cases based on clains of breach of contract. 1In
such cases, the veil may be pi erced where t he def endant sharehol der
“caused the corporation to be used for the purpose of perpetrating
and did perpetrate an actual fraud on the obligee primarily for the
direct personal benefit of the holder.” Tex. Bus. Corp. ACT art.
2.21(A)(2). Thus the alter ego and ill egal purposes considerations
are not at issue; as the present case is based on a breach of
contract, we focus only on Hubbard's alleged use of HEl to
perpetrate fraud.
A

We nmust first determ ne whet her Hubbard, using HEIl as a sham
perpetrated an actual fraud on the Plaintiffs when he failed to
disclose to themthat their bank had canceled the Letter. Texas
| aw defines fraud as the “m srepresentation of a material fact with
intention to induce action or inaction, reliance on the
m srepresentation by a person who, as a result of such reliance,

suffers injury.” Trustees of the NW lLaundry & Dry C eaners

Health & Welfare Trust Fund v. Burzynski, 27 F.3d 153, 157 (5th




Cir. 1994) (internal quotation marks and citation omtted).3® “A
defendant’s failure to disclose a material fact is fraudul ent only
if the defendant has a duty to disclose that fact.” [d. Aduty to
di scl ose “can arise by operation of law or by agreenent of the
parties,” or by “sonme special relationship between the parties,
such as a fiduciary or confidential relati onship.” Id
Not wi t hst andi ng t he above, “there is always a duty to correct one’s
own prior false or msleading statenents,” such that a speaker
maki ng a partial disclosure assunes a duty to tell the whole truth
even when the partial disclosure was not legally required. Id.
(all citations omtted).

More recently, this Court reiterated that a duty to speak
ari ses by operation of |aw when “one party voluntarily discl oses
sonme but less than all material facts, so that he nust disclose the
whole truth, i.e., material facts, lest his partial disclosure

convey a false inpression.” Union Pac. Res. G oup, Inc. v. Rhone-

Poulenc, Inc., 247 F.3d 574, 586 (5th GCr. 2001) (citation

omtted). I n Rhone-Poulenc, this Court reversed a judgnent in

favor of the defendant with respect to a fraud clai m because the

defendant, when it went beyond the mnimal formal disclosures

3See also Menetti v. Chavers, 974 S.W2d 168, 175 (Tex. App.
-- San Antonio 1998) (“Actual fraud by m srepresentation consists
of a representation that is (1) material; (2) false; (3) know ngly
fal se or nade with reckl ess disregard for its truth or falsity; (4)
made with the intention that it be acted upon by the other party;
(5) relied upon by the other party; [and] (6) damagi ng to the ot her
party.”) (citations omtted).
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requi red by the partnership, “assuned an affirmative duty to nake
full disclosures.” 1d. The defendant “could not remain silent
after nerely making partial disclosures that conveyed a false
i npression.” 1d.

The Plaintiffs argue that here, as in the cases where parti al
disclosure was held to obligate full disclosure, Hubbard' s
communi cati ons about the Letter conveyed a fal se i npression -- that
the Letter still existed after First Tennessee canceled it -- upon
which the Plaintiffs relied to their detrinent. Specifically, even
t hough Hubbard knew that the Plaintiffs required a Letter to sel
tires on credit, and received invoices stating that they were
covered by the then-nonexi stent Letter, he never disclosed that the
Letter had been cancel ed. When Hubbard enmailed Ferrarin to say
that he could not increase the Letter, and when he made conti nued
prom ses to pay outstanding balances, he never corrected the
Plaintiffs’ inpression that the Letter remained effective. And
Hubbard s m srepresentation was nmaterial because it induced the
Plaintiffs to continue to sell to HEl on credit, sales for which
they were never paid.

The Plaintiffs also contend that this fraud by inconplete
di scl osure should be attributed to Hubbard because his acts are
i ndi stingui shable from HEl’s. They argue that, as HElI's sole
director, shareholder, and president, Hubbard used HEl to take
actions harnful to HEl: It was Hubbard who caused HEl to nake a
partial disclosure and thereby defraud the Plaintiffs. And it was

11



Hubbard who gai ned a direct personal benefit fromthe fraud in the
formof his salary and S corporation inconme, thus satisfying the
veil-piercing requirenents of Article 2.21(A)(2).

Yet Hubbard had no duty to notify the Plaintiffs that their

own bank had caused the Letter’'s cancell ation. Mor eover, both

Rhone- Poul enc and Burzynski were summary judgnent cases, and
summary judgnent is rarely proper in fraud cases because the intent
required to establish fraud is a factual question “uniquely within
the realm of the trier of fact because it so depends upon the

credibility of witnesses.” Beijing Metals & Mnerals v. Aner. Bus.

Cr., 993 F. 2d 1178, 1185 (5th G r. 1993). To that end, the Rhone-
Poul enc court stressed that the theory of fraud based on parti al
di scl osure, viewed in the light nost favorable to the non-novant,
was sufficient to defeat summary judgnent. 247 F.3d at 591.
Simlarly, Burzynski was decided on cross-notions for summary
judgnment where a doctor affirmatively seeking paynent for
“chenot her apy” indisputably failed to disclose that this
chenot herapy was illegal. 27 F.3d at 156.

Here the case was tried to a judge who had an opportunity to
evaluate the evidence and judge the credibility of wtnesses.
There was also direct, if self-serving, evidence of a |ack of
intent to deceive that supports the district court’s determ nati on:
Hubbard twi ce took the stand to say he never intended to m sl ead
the Plaintiffs. Under the circunstances here, where Hubbard paid
nore than $6 mllion to the Plaintiffs and ultimately had an unpai d

12



bal ance of |ess than $400, 000, the court was within its discretion
to believe him Further, Hubbard caused HEl to pay over four tines
the anmount of the Letter after the Letter was canceled -- the
Letter guaranteed $150,000 and HEl paid down over $600,000. This
evidence further supports the trier of fact’s determ nation that
there was no intent to defraud. It also shows that the Plaintiffs
did not carry their burden to show that Hubbard s failure to tel
themof the Letter’s cancellation actually danaged them given that
Hubbard paid down nore than the Letter’s worth after its
cancel | ati on.

Indeed, if the Plaintiffs had imediately |earned of the
Letter’s cancellation and at that point ceased doi ng business with
Hubbard, as they testified they would have, they woul d have been
worse of f financially. This is so because Hubbard woul d have | ost
his supply of tires to sell, and so woul d not have been able to use
the profit fromthe sale of newtires to pay old debts, as had been
his practice. As it stands, fromthe tine the Letter was cancel | ed
until the Plaintiffs |earned that the Letter had been cancelled
(January 30, 2001 until May or June 2001), HEl paid the Plaintiffs
a sumequivalent to all invoices during that tine period plus sone
$300, 000. The Plaintiffs’ evidence thus does not establish proof
of damages.

As the trier of fact, the district court weighed all the
evidence, including Hubbard’s credibility, when making its
findi ngs, and our exam nation of the record does not reveal clear

13



error wWith respect to Hubbard’'s use of HEI to defraud the
Plaintiffs with respect to the Letter.

In sum the district court correctly applied the |aw of
partial disclosure: Whi |l e Hubbard did nothing to correct the
Plaintiffs’ m staken inpression about the Letter, he al so made no
partial disclosures to cause or perpetuate that m sunderstandi ng.
H's sinple refusal to increase the anount of the Letter did not
disclose a fact that would inpose a legal duty to disclose his
know edge of the Letter’s cancell ation. It was, after all, the
Plaintiffs’ own bank that had cancel ed the Letter and had failed to
communi cate that fact to the Plaintiffs. Thus the district court’s
inplicit finding that Hubbard |acked the intent to use HEl as a
shamto defraud with respect to his personal letter of credit was
not clear error. Hubbard does not dispute that HElI breached its
contract wwth the Plaintiffs, or that he controlled HEl, but these
facts alone are insufficient to pierce the corporate veil in this
breach of contract case under Texas | aw.

B

Finding that the district court did not err with respect to
the alleged fraud surrounding the Letter, we now turn to the
Plaintiffs’ argunment that HEI's veil should be pierced because
Hubbard used HElI to defraud the Plaintiffs by shifting inventory to
TDW wth the know edge that TDWwoul d never pay. The Plaintiffs
point to the record as showi ng that between October 2000 and June
2001, when Hubbard was ordering but failing to pay for the

14



Plaintiffs’ tires, Hubbard was also transferring hundreds of
t housands of dollars worth of tires to TDW-- a conpany that paid
salaries to Hubbard's relatives and also paid rent to Hubbard
hi nsel f. During a time of increasing demands for paynent, the
Plaintiffs contend, Hubbard was literally “giving away the store,”
knowi ng that HElI woul d never be paid and that any judgnent agai nst
it would be worthl ess.

To support their argunent, the Plaintiffs cite Texas courts
that have pierced corporate veils where the indebted conpany
transfers assets to a related conpany to avoid judgnents or
collection efforts. One court found that a conpany was used as a
sham to perpetrate fraud when its owner shifted its funds to

another of his conpanies to avoid liability. Love v. Texas, 972

S.W2d 114, 119-20 (Tex. App. -- Austin 1998). Another court found
a sol e sharehol der |iable for conpany debts when he incorporated a
new busi ness to conti nue the busi ness of a forecl osed conpany where
the foreclosure sale was nerely an attenpt to avoid creditors

Klein v. Sporting Goods, Inc., 772 S.W2d 173, 176-77 (Tex. App. --

Houst on 1989).

In these and ot her cases, the defendants used conpani es they
whol Iy controlled to defraud the plaintiffs for their own personal
benefit. Here, argue the Plaintiffs, Hubbard simlarly gained --
through his and his relatives’ salaries and rental incone -- by

causing HElI to transfer its assets and thereby defraud the
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Plaintiffs, thus satisfying the veil-piercing requirenents of
Article 2.21(A)(2).

Yet Hubbard did not have a personal interest in TDW and
merely selling on credit to TDW cannot be a fraudul ent busi ness
tacti c because TDWpai d over $500,000 to HEI during the first three
quarters of 2001 (pre-9/11) -- a tinme when Goodyear was consi deri ng
investing in TDW Surely selling on credit cannot be considered

fraudulent, as this is the way the Plaintiffs thensel ves transacted

business with HEI. Moreover, the receivables from TDW are being

collected to the extent they can be: 1) all paynents to TDWare
currently going to First Tennessee, the secured creditor to which
HEI’s receivables are pledged; 2) HElI took a security interest in
a | ease owed by TDW and paynents thereunder are going toward
TDW s debt to HEI

Further, the Plaintiffs need to prove actual fraud, and the
trier of fact eval uated Hubbard’'s testinony and did not find that
the Plaintiffs had proved that actual fraud had occurred by a

preponderance of the evidence. See Coury v. Prot, 85 F.3d 244, 254

(5th Cr. 1996) (“The burden of showi ng that the findings of the
district court are clearly erroneous is heavier if the credibility
of witnesses is a factor in the trial court’s decision.”). The
Plaintiffs’ authorities are inapposite: Klein pre-dates the
appl i cabl e version of Article 2.21, while Love rei nforces Hubbard’s

position that actual (not constructive) fraud nust be proven to
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pierce the corporate veil where corporate liability stens from a
breach of contract. Love, 972 S.W2d at 118. W therefore hold
that it was not clear error for the district court inplicitly to
find that HElI's credit sales were not made with any intent to harm
Plaintiffs; therefore the Plaintiffs did not establish the actual
fraud necessary to pierce the corporate veil.

Mor eover, Hubbard has not taken a salary fromHEl since 2001,
| ost noney on loans to HElI, and also paid taxes on the conpany’s
earnings, which were deened to be passed through to him as
shar ehol der inconme (though no noney was distributed). Thus the
Plaintiffs cannot establish Hubbard s direct personal benefit from
any fraud, nor indeed that they were harned by sal es to TDWbecause
they never requested or relied on any representations by HEI
regarding its custoners.

In sum the district court correctly applied the |aw of
fraudul ent transfer of assets: Once the court (inplicitly) found
t hat Hubbard | acked the intent to defraud with respect to the sal es
to TDW-- a finding that is not clearly erroneous -- it could not
as a matter of law have found that he used HEI as a sham to
perpetrate fraud.

1]

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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ENDRECORD
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WENER, Ci rcuit Judge, dissenting.

| respectfully dissent. To ne, the factual findings of the
district court, albeit they are terse, reflect that Hubbard
knowi ngly and intentionally m sused and disregarded his one-nan
corporation’s formto disadvantage these plaintiffs, with whom he
had done business for years. Hi s corporation’s veil should be
pierced to expose it as Hubbard’'s alter ego and nmake hi mpersonal ly
liable for his corporation’s debts to Plaintiffs-Appellants.

Even when Hubbard’s acts and om ssions are viewed in the
context of the legal hurdles erected by the applicable |aw of
Texas, he energes as anything but an i nnocent, unsophisticated tire
dealer. He fraudulently stood nute and continued to do “busi ness
as usual” wth these plaintiffs despite his certain knowl edge of a
key fact that he was duty bound to disclose, viz., that unbeknownst
to his vendors, the letter of credit partially securing his
corporation’s obligations to themhad been cancel ed. Know ng ful
wel |l that these plaintiffs were unaware that the security for these
transactions had ceased to exist and that they would not sel
merchandise to himin its absence, Hubbard not only continued to
make unsecured purchases of tires, but proceeded to orchestrate
duplicitous non-arnms-length transfers of that nerchandi se fromhis
wholly owned and operated corporation to entities owned and
controlled by none other than his own sons. He deliberately put

this nmerchandise and its sal es proceeds beyond the reach of his



uni nformed, arns-length creditors and simnultaneously nade them
available instead to his corporation’s |ending bank, a secured
creditor to which — not so coincidentally —— Hubbard was
personal ly liable as guarantor. He obviously benefited personally
fromthese intra-famly machinations, not just fromrent received
and Sub-S corporation advantages realized, but from substantia
reduction or elimnation of his personal liability to his bank as
wel | .

Like the district court, the panel majority errs by view ng
each discrete fact as a snapshot —*“in a vacuuni —rather than as
a series of links in a continuous and evolving chain of ongoing
busi ness transacti ons between the parties. Far too nuch is nade of
the unrelated fact that the letter of credit happened to get
cancel ed through the i nadvertence of the plaintiffs’ bank; far too
much enphasis is placed on neaningless statistics of in-and-out
sal es and paynents; far too little weight is given to the financi al
advant ages t hat Hubbard real i zed personally through the totality of
his manipulation of “his” corporation; totally ignored is the
concept of attribution, the ascribing of the acts of one party to
another closely related party; entirely unrecognized is the
commercial fact that the letter of credit was not neant to serve as
full collateral but as a safety net to hold the vendors’ potenti al
| osses to a manageable risk level; unrealistic is the treatnment of

the arns-length transactions between these |litigants as
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i ndi stinguishable from the non-arnms-length transactions anong
famly nmenbers.

Except for Hubbard' s w de-eyed, self-serving testinony that he
intended no fraud, all objective evidence denonstrates, to ny
satisfaction at least, that this is the very kind of case that
cries out for the piercing of the corporate veil to hold its sole
shar ehol der personally liable to those he duped by interposing his
corporate alter ego and remaining silent in the face of his duty to
inform |f nothing el se, we today re-affirmthe age-ol d adage t hat
“debtors either die or nove to Texas.” Despite ny sincerely
genui ne respect for the district court and ny | earned col | eagues of

the panel mpjority, | amconstrained to dissent.
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